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Business law is a highly complex, internationally intertwined and rapidly developing affair.
Accordingly, it is essential to recognise the latest changes in the legal environment in a timely manner,
establish appropriate strategic plans and look ahead to and position oneself for anticipated developments.
With this, roadmap 09, we contribute to these processes – each from his own field of expertise.
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flow

We encounter the inconspicuous “flow” at every turn: cash flow, flow chart, work flow. Understandably,
then, when the motors of our economy falter or stall, when flow is blocked, the results can be fatal.
The global financial crisis, which started in the US, is now affecting the wider global economy. Growth forecasts
for individual countries continue to slide, while unemployment figures continue to rise. Times are indeed
turbulent. This turbulence is also manifesting itself in laws (catchword: financial market stabilisation) and in
legal developments (e.g., de facto temporary suspension of state aid laws). With so much uncertainty, it is important – and challenging – to anticipate coming legal developments.
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“Flow” is also the central theme of roadmap 09, an annual Schoenherr publication which provides an
overview of developments and upcoming changes in our core practice areas, as reported by our lawyers from
the perspective of their specialisation.
In modern commercial law, “flow” implies knowledge of current legal developments, swift adjustment to
changing conditions, an optimistic view of the future and determination to take the right decisions at the right
time. Using these essential ingredients correctly can quickly turn this flow again into a swell.
The illustrations in roadmap 09 are by a Viennese artist, Josef Schwaiger, who has been working with the
theme “flow” for many years. We would like to thank him for his contribution to the design of roadmap 09.
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National Measures to Deal with the
Global Financial Crisis: Selected Jurisdictions
ŽIVA FILIPIČ / LUKA LOPIČIĆ / GÁBOR SPITZ / ILKO STOYANOV / MARIYA SUKHAN / MATIJA VOJNOVIĆ /
BERNARD ZUPANC / KATEŘINA MANDULOVÁ / VIKTÓRIA VESZELEI / MARTA NAWŁATYNA

As the global financial crisis deepens and reaches CEE markets, these states are taking
action to mitigate its effects. Here we look at the approaches taken by different jurisdictions,
which vary greatly and range from augmenting state guarantees for bank deposits to
comprehensive rescue packages, from improving interbank lending to providing for
sufficient capitalisation of financial institutions.
decreased the minimum amount of reserves required
from banks. Finally, the state committed to providing
extra funding to the State Development Bank (which
holds a market share of only 1%) in order to support the
credit market.

Austria
Please see next article by Walter Gapp.

Belgium
Facing a severe financial crisis in which several major
banks required individual bailout packages, the Belgian
government announced on 9 October 2008 that it would
offer state guarantees for all new bank loans of “systemic“
Belgian banks, i.e., interbank deposits, bonds and
institutional investments. The terms of the guarantees
provide that banks will have to pay a fee for the guarantee
equal to the advantage they receive. The Belgian government also announced an increase in deposit guarantees
of up to EUR 100,000.

Croatia
The financial crisis has not affected Croatia as severely
as some other neighbouring countries. To a certain
extent, this is due to the Croatian National Bank’s strict
reserve requirements. These requirements proved to be
helpful because they ensured that the banks were highly
capitalised.
Therefore, the only measure adopted following the EU
agreement about the common framework for securing
financial stability was the increase of state guarantees for
bank deposits from EUR 14,000 to EUR 56,000, which
was approved by Parliament on 15 October 2008.

Bulgaria
The Bulgarian government has so far not envisaged
particular legislation in light of the global financial turmoil.
Actions purporting to mitigate the effects of the financial
crisis have been limited to the following isolated measures:
First, the state guarantee for bank deposits was increased
to EUR 50,000. Second, the National Bank of Bulgaria

Apart from this legislative reform, the Croatian National
Bank has also reduced the cash reserves required for
banks and, by doing so, ensured indirectly increased
liquidity in the system.
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a shortterm credit line of EUR 5 bln to Hungary. Hungary
has been granted a bailout package from the International
Monetary Fund (IMF), the EU and the World Bank in the
amount of EUR 19.5 bln. The IMF agreed to provide a
loan of EUR 12.16 bln under a 17-month standby
arrangement, which will significantly reduce Hungary‘s
exposure to foreign market financing. More-over, the EU
is prepared to provide a EUR 6.27 bln loan to Hungary.
The World Bank will provide a loan of EUR 1 bln.

Czech Republic
In the Czech Republic, the crisis has not significantly
affected the financial sector, but it has had an impact on
the real economy. On 8 January 2009, the National
Economic Council (NERV) was appointed as an advisory
body to the government in seeking solutions to the
financial crisis. The mandate of this body is to analyse
the situation and to monitor and collect data on the
development of the economy.

Poland

On 28 November 2008, the Czech parliament approved
an amendment to the Banking Act with the aim of
increasing the guarantee on bank deposits to EUR
50,000 and to eliminate the participation of depositors.
As a result of this measure, 97% of all bank deposits are
covered by the insurance.

Due to instability on the world financial markets, the
following steps have been taken to strengthen the Polish
economy:
The Polish legislator amended the Bank Guarantee Fund
Act on 23 October 2008 so that now all bank deposits
up to the equivalent in PLN of EUR 50,000 are covered
by state guarantees.

Interest rates have been reduced by 0.75 percentage
points. It is expected that further measures will be adopted
in the future in order to promote exports of small and
medium enterprises. In particular, the government plans to
improve the availability of export credit provided by the
Export Guarantee and Insurance Corporation and the
Czech Export Bank. To reduce the tax burden, an increase
of the state budget for 2009 will also be discussed.

On 7 November 2008, the Act on the Financial Stability
Committee was passed, whose purpose is to take action
to maintain the stability of the national financial system.
The committee assesses the Polish and international
financial system. It has also prepared the rules for joint
action in the event of risks.

Hungary

Since 14 October 2008, the National Bank of Poland has
been implementing the “package of trust” to ensure
greater liquidity of the banking system, comprising a
series of tasks and financial transactions. Moreover, on 8
January 2009 the National Bank of Poland stated that it
will offer cash support to commercial banks, buying up
bonds it has issued three years before they mature.
Because of this, banks will obtain over PLN 8 bln more
quickly, which they can allocate for credit.

Hungary has been hit hard by the financial crisis. This is
due to the state’s heavy reliance on foreign investors,
heavy borrowing by households and companies in foreign
denominations, and the fact that the majority of Hungarian
banks belong to international banking groups. To restore
confidence in its financial markets, the Hungarian government has implemented the following three measures.
Via an amendment to the Hungarian Act on Credit
Institutions, the government increased the amount of
state guaranteed deposits from HUF 6 mln (EUR 24,000)
to HUF 13 mln (EUR 49,000).

On 30 November 2008, the Polish government presented
its “Plan for Stability and Development”, which includes
steps that have already been taken and those planned to
rescue Poland from the grips of the financial crisis. It
intends to inject PLN 91.3 bln (EUR 21.96 bln) into the
Polish economy in 2009-2010.

On 22 October 2008, the Hungarian Central Bank raised
interest rates from 8.5% to 11.5% to counter further
depreciation of the national currency and stop the outflow
of investment.

Crisis-related actions already taken in the Budget Act for
2009 have resulted in a reduction in the anticipated
increase of GNP in 2009 from 4.8% to 3.7%.

On 16 October 2008, the European Central Bank granted
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Moreover, in order to soften the effects of the crisis, the
budget for 2009 proposes a new special reserve, the
“Social solidarity reserve”, for important social expenditures which the slump in the world economy may
cause. The funds in this reserve will be PLN 1.14 bln and
will be financed by increasing the rate of excise duty on
alcohol and passenger vehicles with an engine power of
over 2,000 cm3.

country’s ability to finance its public debt than they have
about neighbouring economies. But recently, Standard &
Poor’s downgraded Romania’s sovereign debt to junk
status, which sent the Romanian leu down 2%. Based
on this the World Bank urged the country to prepare an
emergency plan. On 14 October 2008, the Romanian
Central Bank announced that the state guarantee on
bank deposits would rise to EUR 50,000.

An increase in consumer demand should also have a
beneficial effect on the economy because of reductions
which have already been made on taxes, i.e. the introduction this year of a twotier tax rate and reduction of PIT
in the first tax threshold from the current 19% to 18%.

Serbia
As announced on 23 September 2008, the Serbian
government undertook certain actions in light of the
financial crisis. It initiated an urgent legislative procedure
with the objective of amending the Law on Deposit
Insurance. This amendment increases the guaranteed
amount of deposits from EUR 3,000 (which covered ca.
80% of deposits) to EUR 50,000 (which would cover ca.
95% of deposits). Furthermore, this amendment will
extend the guarantee to deposits of entrepreneurs and
small and midsized companies.

The government’s plan also assumes an increase of
demand in investment as a result of the new Public and
Private Partnership Act from 19 December 2008 and in
the Amended Public Procurement Act which came into
force on 11 October 2008.
Furthermore, the government package assumes an
increase of up to PLN 40 bln in the limit for pledges and
guarantees of the State Treasury granted to financial
institutions, which will increase the availability of credit for
entrepreneurs and make access to credit easier for small
and medium enterprises by the introduction of additional
credits up to PLN 20 bln in 2009. Therefore, the government anticipates additional capital for the Bank
Gospodarstwa Krajowego as the organiser of the system
of pledges, amounting to up to PLN 2 bln.

The government also announced that it will initiate
amendments to tax legislation which should result in a
0% rate for personal income tax with respect to bank
deposits and securities trading and the abolition of the
securities transfer tax. The proposals have not yet been
presented to Parliament for discussion and approval.

The plan also includes the speeding up of investments
co-financed from EU funds, support for investment in
renewable energy sources and telecommunications,
and an increase in investment allowances for newly
established companies via amendment of the Corporate
Income Tax Act. There are also plans in the field of energy
law aimed at making it more competitive and strengthening
the position of energy users and the position of the
regulator in order to protect the economy and households
from a sharp rise in the price of energy.

In addition to these legislative developments, the Serbian
Central Bank (NBS) was one of the first to introduce
several measures in the field of its strict minimum reserves
policy in order to reduce liquidity pressure upon Serbian
banks. To reduce the costs of financing capital market
participants, the NBS decided not to calculate minimum
reserves against foreign assets in the form of subordinated
foreign capital and foreign borrowing of banks and financial
leasing providers. Moreover, the currency structure of
minimum reserves has been modified so that banks need
to hold less reserves in foreign exchange currency (80%
instead of 90%), which should positively affect foreign
exchange liquidity and domestic currency loans.

Romania

Slovakia

Romania has so far held up well against the economic
storm that has swept across neighbours like Hungary.
Foreign investors have been less concerned about the

On 6 November 2008, the Slovak government adopted a
package of 27 measures to mitigate the negative effects
of the global financial crisis. The Slovak banking sector
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was not affected by the crisis as seriously as the US or
Western Europe, mainly due to having operated in a
more traditional way and retaining sufficient liquidity from
primary sources. It was therefore not necessary for the
state to intervene as aggressively as in some other
countries. On the other hand, since Slovakia is an
exporting country with the EU as its main market, and is
dominated by the automotive industry (a sector currently
in trouble) it is expected that the recession will substantially reduce production in Slovak enterprises.

The government has promised more effective policies in
the labour market and modernisation of the provision of
employment services. It has also promised the proper
use of resources from the Globalisation Adjustment Fund
in the event of massive layoffs, and to introduce
recreational checks as a form of fringe benefits (also
aimed at enhancing national tourism).
Finally, the timing of the adoption of the euro as the
national currency has proven beneficial for the business
sector as Slovakia was saved from the currency
instabilities of some neighbouring countries (most notably
Hungary). The euro reduces currency risks and unpredictability and makes exporting by Slovak companies easier.

With regard to fiscal and structural politics, the most
important measures come in the form of incentives for
the business sector. These include: preparation of PPP
projects in the area of road transportation; cofinancing of
certain projects from European resources and local
commercial banks; coordination for the use of available
EU structural funds at the level of the state budget;
increasing the registered capital and insurance capacities
of state-owned banks aimed at supporting the business
sector, namely loans and guarantees to SMEs and of
Slovak Eximbank (import – export loan guarantees);
enabling access by entrepreneurs to capital through the
provision of microloans and guarantees; and supporting
domestic entrepreneurs, the transfer of innovative technologies and applied research.

Since Slovak taxes are relatively low, the state is not
planning further tax incentives. At the same time, the
government has committed to not increase taxes while
the negative effects of the crisis continue. In order to
decrease the fiscal burden of persons with low income, a
system of bonuses has been introduced. Finally, a
reduction in the VAT refund time from 60 to 30 days is
being considered.

Slovenia
The Slovenian government has introduced a comprehensive financial support package for the banking
industry aimed at improving liquidity in money markets
and ensuring that domestic financial institutions are well
capitalised and in a strong position to withstand a
possible worsening of the situation. The new regulatory
framework allows the government to put in place
measures for quick and efficient stabilisation of the
financial system, should this be necessary. The framework
provides for amendments to the Banking Act and to the
Public Finance Act. By the end of October, the amendments were finalised by the Ministry of Finance and ready
to go to Parliament for approval.

In the energy sector, the state will use its legislative
instruments and influence through its membership in the
corporate bodies of segment market leaders to keep
gas, electric and thermo-energy suppliers’ prices and
fees in transmission and distribution systems low, thus
enhancing the competitive strength of Slovak businesses.
It also plans to increase domestic energy production by
the construction of the third and fourth blocks of the
nuclear power plant in Mochovce (by 2013) and of several
coal, gas and steam plants and by reconstruction of its
thermal power plants.
Slovakia has extended state guarantee to the full amount
of deposits and accrued interests of retail clients (physical
persons and small businesses not required to have their
accounts audited) in Slovak banks. Branches of foreign
banks enjoying the single passport banking licence
pursuant to EU law and not participating in the Slovak
deposit fund system are excluded; however, deposits in
these institutions are protected under the laws applicable
in the country of their corporate seat.

The envisaged amendment of the Banking Act provides
a 100% state guarantee for the bank deposits of retail
customers.
The envisaged amendments of the Public Finance Act
provide for state guarantees for inter-bank lending of up
to the total amount of EUR 8 bln available until 31 December 2009.
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Another amendment to the Public Finance Act enables
the government to grant loans to domestic commercial
banks, insurance undertakings, reinsurance companies
and to pension fund companies having their registered
seat in Slovenia.

increasing the liquidity of Ukrainian banks and set out the
following measures:
Secured loan facilities of up to 60% of a bank’s regulatory
capital for a period of up to one year, with the obligation
on the part of Ukrainian banks to approach their
shareholders as a priority option.

Finally, pending amendments to the Public Finance Act,
recapitalisation by way of participations held by Slovenia
in the equity of domestic finance institutions is also envisaged.

If the amount of term deposits in a bank is reduced by
2% within five working days, the bank may request a
liquidity support loan from the NBU for up to 60% of its
statutory capital at an interest rate of 15%. This loan will
be collateralised by the bank’s shares.

In addition, via the amendment to the resolution on an
assessment of losses deriving from the credit risk of
banks and savings banks, the Council of the National
Bank of Slovenia has abolished one of the deduction
requirements from core capital which had to be taken
into consideration by Slovenian commercial banks,
thereby increasing the core capital of Slovenian banks
and improving their capital adequacy.

The NBU capped banks’ assets as of 13 October 2008
and limited their ability to finance borrowers that are not
generating foreign currency proceeds to the amount of
indebtedness that existed as of 13 October 2008. An
interdiction to withdraw deposits earlier was also
introduced.
Currency exchanges are only permitted within one group
of currencies with a maximum difference in currency
purchase and sales price of 5%. In addition, the NBU
temporarily substituted the former 20% with a 0%
reservation requirement for short-term (183 calendar
days or less) foreign currency loans that are obtained by
Ukrainian banks. The regulations will become effective
upon registration with the Ministry of Justice of Ukraine.
The NBU has further approved an amendment to the
Resolution on Establishment of Maximum Interest Rates
for Foreign Borrowings of Residents, which raises the
maximum interest rate for long-term and medium-term
loans granted by foreign lenders to 11%. This amendment
became effective on 27 October 2008.

Ukraine
In the course of the on-going financial and economic crisis
in Ukraine, the IMF announced on 26 October 2008 that it
reached an agreement with the country on a USD 16.5
billion loan. The 24-month standby loan will be conditional
on parliamentary approval of legislation to support the
country‘s banks. According to a separate statement from
the Ukrainian central bank, the country will also need to
balance its budget and address the current trade balance
sheet problem. It is hoped that the loan will provide a
framework within which it will be possible to increase
financial stability and rebuild investor confidence.
In the meantime, the National Bank of Ukraine (NBU)
adopted several stabilisation regulations (Regulations on
Additional Measures Regarding Activities of Banks
No. 319 of 11 October 2008, subsequently amended on
16 October 2008 by Resolution No. 328) in order to
neutralise the expected effects of the financial crisis on
the Ukrainian banking system. These regulations aim at

The NBU recently injected more than UAH 16.25 bln
(EUR 2.37 bln) into the banking system. It also took
control of Prominvestbank (one of the country‘s largest
lenders) and promised the banks a further UAH 5 bln to
help them shore up their finances in case of a run by
depositors.

‚‚

On 30 November 2008, the Polish government presented its ‘Plan for Stability and
Development’, which includes some of the steps already taken and those planned to
rescue Poland from the grip of the financial crisis.
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Financial Market Stability –
Measures Adopted by the Republic of Austria
WALTER GAPP

In line with other Member States of the euro zone, Austrian lawmakers adopted a set of
measures intended to stimulate the interbank market and to allow for capitalisation
measures on a uniform and equal footing. The specific own funds requirement that
banking supervisors may impose on institutions in excess of the minimum level of
regulatory capital was revised to allow for a flexible approach. Also, quantitative
restrictions applicable under the deposit guarantee scheme for natural persons have
been temporarily removed.

Liquidity in the interbank market

Capitalisation

With a particular view to restoring interbank liquidity, the
Austrian Interbank Market Support Act (Interbankmarktstärkungsgesetz; IBSG)1 provides that Austrian banks
and insurance undertakings may exchange liquidity via a
central clearing bank as intermediary. So as to rebuild
confidence among market participants and lessen
exposures incurred by the clearing bank, it is intended
that for the bank to be backed by a guarantee from the
Austrian government. The clearing bank will also be
allowed to refinance itself by taking liabilities backed by a
guarantee from the Austrian government.

The Financial Market Stability Act (Finanzmarktstabilitätsgesetz; FinStaG)2 provides for various instruments aiming
at the recapitalisation of Austrian banks and insurance
undertakings. The intensity of governmental action will
primarily depend on the scope of shareholders‘ rights
attached to the instruments applied for.
In the first place, the Austrian government may guarantee
(or use similar instruments to secure) liabilities entered
into by Austrian banks or insurance undertakings. The
institution concerned may have the status of an obligor
or creditor under those liabilities (the latter would apply to
the institution‘s asset side, but could have positive effects
on the institution‘s own funds by allowing for a more
favourable risk weighting).

Under the IBSG, Austrian banks licensed to issue
securities (i.e., not insurance undertakings) may issue
senior bonds backed by a guarantee from the Austrian
government. Covered bonds are excluded. Whereas
such instruments may have a maturity of up to five years,
the issuing of lower tier II should be prevented by the
explicit prohibition of third party collateral applicable to
lower tier II.

From a structural perspective, it is interesting that the
Austrian Federal Minister of Finance, acting as a private
market participant, is entitled to subscribe for senior
debt or (subordinated) own funds issued by banks or
insurance undertakings. In this context, any statutory
types of own funds (in particular participation capital,

The total volume available under the IBSG is EUR 75 bln.

1
2

BGBl I 2008/136.
BGBl I 2008/136.
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covered. This is a paradigm shift in Austrian banking
supervision. To the extent that banks complied with the
static regulatory capital requirement, it lays within the
responsibility of the bank‘s managers to take account of
any increased capital requirement which might have
existed according to their own assessment. This
traditional approach adopted under the BWG had been
increasingly given a judicial format by the Second Pillar of
Basel II. However, the economic capital requirement had
remained primarily in the hands of the bank itself (subject
to plausibility checks carried out by supervisors), and a
precise quantitative add-on or ratio would hardly have
been arguable under administrative law.

upper Tier II, but also hybrid Tier I) may be taken into
account. It will, of course, be crucial to know whether
the institution concerned intends to enhance its Tier I
ratio or whether the commercial goal can also be
achieved by the issuing of Tier II or even senior debt.
From an Austrian perspective, participation capital is an
instrument available to Austrian institutions which allows
for unlimited core Tier I on a solo basis while widely
excluding investors from shareholders‘ rights.
Moreover, the Austrian Federal Minister of Finance may
subscribe for shares or acquire convertible bonds. In the
last resort, the FinStaG provides for a true nationalisation
scenario.

By means of the new flexible capital add-on, the logic of
economic capital calculated using ICAAP methodology
will make inroads into regulatory capital. Subsequently,
banking supervisors would also have to precisely
determine and assess types of risks which had been
attributed to the Second Pillar due to their rather vague
character, such as reputational risk.

The question of whether recapitalisation measures under
the FinStaG are implemented by the Austrian Federal
Minister of Finance itself, by the Austrian Investment and
Privatisation Agency (ÖIAG) acting as attorney for the
Austrian Federation, by the ÖIAG acting on its own behalf
(this is only provided for the subscription of shares), or by
way of a newly established ÖIAG subsidiary does not
seem to be of primary importance for structural considerations related to the available instruments.

The supervisory authority would have to formally impose
the add-on by way of a decree issued under administrative
law. Changes in the risk situation would have to be
considered dynamically, but supervisors would be obliged
to act repeatedly by issuing a decree. Failure to provide for
the add-on may be as critical from a government liability
perspective as the imposition of an excessive add-on (the
effects of which on the pricing of assets and liabilities, and
the remaining flexibility of bank managers, would have to
be considered by the supervisory authority). It is therefore
not without reason that the traditional approach adopted
by the BWG could be more easily brought into line with
Austrian administrative practice. In addition, the governmental impact on bank management has increased.

The total volume made available for measures under the
FinStaG is EUR 15 bln, which may be increased by amounts
which have not been exhausted under the IBSG.

Flexible additional own funds
requirement in excess of the
minimum level of regulatory capital
Austrian legislation implementing Basel II had entitled
banking supervisors to impose a static capital add-on of
150% of the own funds requirement for banks under
certain conditions/restrictions. Now, an amendment to
the Austrian Banking Act (Bankwesengesetz; BWG)
bringing new standards in prudential supervision, appears
to be ground breaking in terms of Austrian supervisory
tradition, and raises questions as to administrative law
and governmental liability.

Deposit insurance
Deposit insurance has always aimed at two objectives:
securing individual customers in case of bank insolvency
and preventing bank insolvency caused or catalysed by
a bank run. Limited guarantee amounts did not seem to
be effective in times of a contingent systemic crisis. It
should be borne in mind, however, that the removal of
any quantitative limitation may have the effect of a
significant moral hazard affecting bank managers as well
as depositors.

For the first time in Austria, the Austrian Financial Market
Authority (FMA) is entitled to impose in a flexible way an
increased own funds requirement in circumstances
where the banking risks incurred by an individual
institution do not appear to be securely and adequately
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Moreover, it has been shown that the Austrian scheme of
ex post financing (which is less costly in normal times)
did not prove to be less effective than the more widely
known schemes of ex ante financing. Ex ante financing
could not have met the requirements of a systemic crisis,
either. Risk adjusted premiums are a means of more

effectively compensating moral hazard in normal times,
but would ultimately correlate with the prudential supervisory framework in a doubtful manner. Furthermore, they
do not show any tangible advantages in a liquidity or
systemic crisis.

‚‚

The Austrian set of measures intended to foster financial stability complies with international best practice and, in addition to ensuring liquidity, contributes to the continuation
of issuing and financing activities in the current market environment.

Austria: Portfolio Dividends Tax Exempt
ANDREAS BAUMANN

Dividends received from under 10% participations are multi-taxed for corporate income tax
purposes. Recently, the Austrian Administrative Supreme Court ruled that these portfolio
dividends are tax exempt. The ECJ will now clarify which method will be applied.

dingly subject to multiple taxation. If withholding tax on
the dividend distribution is due in the foreign state, the
withholding tax can be credited based on the applicable
double taxation treaty.

Effective law
Under Austrian tax law, domestic dividends are exempt
from corporate income tax irrespective of the participation
quote in the subsidiary, thereby avoiding multiple taxation
of profits. In the case of foreign dividends, however, the
tax exemption is only applicable under certain conditions.
Among other things, a minimum participation in the
respective foreign company of at least 10% is required. If
these requirements are not met, dividends received by
the Austrian company are subject to corporate income
tax at a flat rate of 25%. Portfolio dividends are accor1

A deviation from EU principles
During the last few years, this unequal treatment of
domestic and foreign dividends has received a lot of
criticism. The Administrative Supreme Court (VwGH)
ruled on 17 April 20081 that the present situation contradicts the European principle of freedom of capital.

VwGH 17. 4. 2008, 2008/15/0064, RdW 2008/385, 424.
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participations of less than 10%, however, the tax
exemption is not effected by applying the exemption
method (as for international participations of more than
10%) but by the credit method. This can also be
discriminatory in practice as the amount of the foreign
corporate tax burden could be difficult to reconstruct.
This is particularly true if the respective dividends are
received via investment funds. Accordingly, these
questions were addressed to the ECJ by the Independent
Fiscal Court (UFS) Linz2. It is now up to the ECJ to decide
whether the application of the credit method violates
European law. If decided in the affirmative, dividend
distributions would at last be treated equally, irrespective
of the participation quote.

Foreign dividends must not receive discriminatory
treatment compared to domestic dividends. Dividend
distributions from under 10% participations must
therefore also be tax exempt. These new developments
are interesting for companies with a high stock portfolio,
such as insurance companies and banks, but also
personnel-intensive enterprises. Participations in foreign
investment funds are also affected.

Tax credit or exemption
The Administrative Supreme Court ruled that the abovedescribed unequal treatment is discriminatory and must
be abolished. In case of foreign dividends from

‚‚

According to a recent decision of the Administrative Supreme Court, taxation of
foreign dividends from participations of less than 10% are not in line with the EU principle
of freedom of capital. The ECJ will now clarify which exemption method must apply.

2

UFSL 29. September 2008, GZ RV/0611-L/05 and GZ RV/0493-L/08.
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Austria: European State Aid Law in Crisis
PETER THYRI & HANNO WOLLMANN

The European Commission is not in an enviable position. Amidst the greatest reform since
the adoption of Art 87 et seq (i.e., the State Aid Action Plan), European State aid law has
to withstand an existential test in the current global financial crisis.
Rapid government aid is essential to the survival of many
undertakings, not only in the banking sector. Given these
circumstances, how do we define the role of a system
whose fundamental principles are: (i) the duty of ex-ante
notification of State aid and (ii) a strict prohibition on
implementing aid prior to the conclusion of a formal
clearance procedure by the Commission? Despite the
Commission’s impressively flexible position in taking into
account the needs of the Member States, the danger
from violations of the duty to notify (and potential
restitution obligations) is growing. The industry should
therefore duly and comprehensively take into account
the given State aid framework when it intends to ask a
Member State for assistance.

State guarantees
In 2006, Austria violated the prohibition against State aid
(Art 88 para 3 of the EC Treaty). The struggling bank
BAWAG, without prior notification to the Commission,
was granted State aid in the form of a State guarantee
covering EUR 900 mln. The interest rate paid by the bank
for the guarantee did not come close to meeting the
market level. The Commission established a violation but
finally declared the aid compatible with the common
market, provided certain conditions concerning restructuring of the business of BAWAG were met (K [2007]
3038fin).
Following this and other precedents, in May 2008 the

Commission revised a notice on the application of Art 87
and 88 of the EC Treaty to State aid in the form of
guarantees (OJ 2008 C 155/10). Along with fixed safeharbour premiums for SMUs, calculated according to
credit ratings, the notice previews a transparent calculation method for the State aid element following the
market investor principle. However, the fact that credit
ratings set by international rating agencies have lost
credibility in the current crisis (Standard & Poor rated the
business outlook of Lehman Brothers as stable only five
days before the company became insolvent) renders the
private investor test a bit more complicated to handle
than it was before. At the occasion of the global financial
crisis, in a notice of 13 October 2008 the Commission
eased its assessment criteria for guarantees and other
state measures meant to support financial institutions.
These specific rules are strictly limited to the duration of
the crisis. The Commission also urged Member States
not to overshoot the target.

Privatisations – Bidding procedure
Even more or less regular privatisations of undertakings
should be accompanied by the utmost care with respect
to State aid, not only during the crisis of the century. The
basic principle is as easy to explain as it is difficult to
implement: Anyone who pays less than the market price
for state property receives State aid, faces potential restitution claims and is, in the worst case, even threatened
with rescission of the acquisition.
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What appears to still be somewhat workable for real
estate sales (the Commission published a notice on that
topic in 1997 – OJ 1997 C 209/3) leads to the most
complex valuation questions in privatisation procedures.
In the case of the acquisition of Bank Burgenland by
insurance company Grazer Wechselseitige Versicherung
(GRAWE), who paid a lower purchase price than a Ukrainian consortium of bidders offered, in April 2008 the
Commission ordered the restitution of the price differential
as State aid (K [2008] 1625fin).
The case of Bank Burgenland is especially irritating as no
less than three independent expert valuation opinions
were drawn up prior to the sale. All three opinions left no
doubt that the price offered by GRAWE was significantly
higher than the market value of the bank. The Commission
did not take this into account, given that the Ukrainian
consortium had offered an even higher price. Land Burgenland argued that the consortium could have actually
been excluded from the tender as it did not meet certain
conditions. This was rebutted by Brussels. The Commission first held that there simply had been no exclusion
and, second, that the conditions in question (e.g., limiting
the risk of exposure under the existing “Ausfallshaftung”)
would not have been included by a private seller. The bill
of that ratio could be GRAWE’s to pay.
Actions against the Bank Burgenland decision by the
Austrian Republic, the Land Burgenland and GRAWE are
pending before the court of first instance. Until these
procedures are concluded, state bodies that pursue the
public interest in privatisations, as well as bidders prepared to respect such wishes, are well advised to plan
and conduct bidding procedures with the utmost care (or
even avoid them altogether).

Privatisations – Debt assumptions
The current privatisation procedure of Austrian Airlines
(AUA) has also become a case for State aid law. First, the
question arises whether the tender procedure was sufficiently fair and transparent so that bidders such as Air
France/KLM (who were not already cooperating with
AUA in Star Alliance and who, other than Lufthansa,
needed to assess the costs of leaving this cooperation)
received sufficient information.
Second, the massive assumptions of debt by the Austrian

State prior to the sale had to be notified as State aid to
the Commission according to its Guidelines for Rescue
and Restructuring Aid. In the case of the restructuring of
the Greek Airline Olympic Airways, the Commission
ordered restitution payments in 2005 (EP/05/1139).

The Commission’s answer
In these turbulent months, the Commission has to
choose between resigning and facing the economic fait
accompli or, instead, trying to channel and control the
current economic landslide. Press releases and first insights into the current clearance practice of the Commission make it clear that the Commission (not unexpectedly) has opted for the second possibility. State aid
law is used as an instrument to coordinate and harmonise
the different national support measures for the ravaged
economy. Art 87 EC and its application by the Commission
shall be “part of the solution, not part of the problem”.
This seems like good news for the efficiency of European
economic policy. But they do raise high standards for
national governments and their State aid coordination.
The affected undertakings might also have to be more
critical in observing and supporting governmental aid
measures. Additionally, undertakings must clearly understand that they will face problems with Brussels if they
interpret the current global economic crisis as an invitation
to draw up wish lists to “Santa State”. Diligent advice on
realistic possibilities (as well as impossible expectations)
will help avoid disappointment.
At the same time, it is important to make optimal use of
the possibilities held by the European State aid framework, e.g., in the course of the current economic recovery
efforts of the Member State governments. Against the
backdrop of the State Aid Action Plan, the Commission
has over the past weeks and months repeatedly pointed
to the available instruments of exceptions and safe
harbours from State aid prohibitions. Guarantees for
amounts up to EUR 1.5 mln do not meet the de minimis
thresholds, meaning that they do not constitute State aid
and do not have to be notified (de minimis regulation
1998/2006, OJ 2006 L 379/5).
Under the new general block exemption regulation (regulation 80/2008 of August 2008) no less than 26 specific
types of State aid are available and ready to be implemented by the Member States without prior notification
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or clearance procedures before the Commission. Under
certain clearly established conditions, the following are
exempted from the State aid prohibition: investment and
employment aid for SMUs, risk capital aid, research and
development aid, aid for young innovative undertakings,
aid for innovation advisory services and for innovation
support services, training aid, aid for newly created small
enterprises in assisted regions, aid for investment in
energy saving measures and aid for investment in the
promotion of energy efficiency and renewable energy.

however, these economically fine-tuned instruments
tailored to the goals of the Lisbon Strategy will not suffice.
In the course of the current economic recovery projects,
many State aid notifications will have to be conducted
rapidly and efficiently by the Commission, if necessary
resorting to Art 87 para 3b of the EC Treaty, which allows
for the clearance of State aid in order to remedy a serious
disturbance in the economy of a Member State. Despite
its demonstratively cooperative position, the Commission
will pay close attention to ensure that in the course of
government “rescue operations” the baby is not thrown
out with the bathwater.

In many cases that currently plague the Member States,

‚‚

Despite the Commission’s impressively flexible position in taking into account
the needs of the Member States, the danger from violations of the duty to notify
(and potential restitution obligations) is growing.

Big Expectations for 2009 in the Czech Republic
MARTIN NEDELKA & RADOVAN KUBÁČ

The development of competition rules in the Czech Republic in 2008 brought significant
changes. The existing rules were refined and new tools permitting alternative solutions to
competition problems were introduced. The year 2009 will demonstrate if these new
solutions bring advantages for the competition environment. One of the main expectations for 2009 is the completion of a major amendment to the Competition Act.
Effective application of procedural rules
At the end of 2008, the Office for the Protection of Competition (the Office) stated that in 2009 it plans to use all
available procedural tools more effectively. Violators of

Czech competition rules should therefore be concerned
about dawn raids and higher procedural fines. But they
will also benefit from a relatively broad portfolio of alternative solutions to competition problems, which were introduced into Czech competition law in 2008.
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Competition advocacy
By issuing a notice on competition advocacy in the spring
of 2008, the Office aimed to unify the already existing
practice of solving competition problems in an alternative
way. The notice sets out uniform conditions under which
it is possible to avoid initiating proceedings before the
Office and prevent a fine being levied despite a violation
of competition rules.
Competitors can benefit from competition advocacy if they
(i) cease violating the competition rules prior to initiating the
proceeding and (ii) accept sufficient remedies. The anticipated benefit of the rule in 2009 is that offenders will be
motivated to reinforce effective competition themselves.
Competition advocacy supplements the existing leniency
programme. While the leniency programme enables a
party to an existing cartel to notify the Office about it and
thus avoid a fine or receive a lower fine, competition
advocacy benefits parties’ cooperation before initiating a
proceeding. The desired outcome of such cooperation is
that the Office does not initiate a proceeding and does
not impose a fine. Together both tools form a portfolio
suited for different situations and contribute to cost and
time savings.

Direct settlement
Another signal that the Office is willing to use alternative
solutions to competition problems was its decision in the
Kofola case. Kofola is a large domestic producer of soft
drinks in the Czech Republic. According to the Office’s
findings, from 2001 to 2008 Kofola entered into several
agreements with wholesalers which contained clauses
on price fixing. Although there were no official rules on
direct settlement, the Office decreased the intended fine
by more than 50% due to the parties’ active cooperation
while investigating the case.
Direct settlement brings advantages to the Office by speeding up the proceeding, and to the offending parties by
decreasing the amount of the fine. The downside of the
decision was that the Office apparently confused certain
elements of direct settlement with leniency. In addition,
the amount by which the fine was decreased was too
high in comparison with the practice of other countries
and the European Commission.

It is not known whether in 2009 the Office plans to issue
a notice on direct settlement or propose its inclusion in
the Competition Act. In order to unify the practice and to
ensure transparent rules to supplement existing laws on
alternative solutions to competition problems, such a
measure would be very welcome.

Private enforcement
Private enforcement of damages actions for violation of
competition rules is one of the most important topics for
the Office in 2009. In response to the Commission’s
White Paper on private enforcement, the Office first
presented its support for the Commission’s approach
and subsequently opened a public consultation on
adopting private enforcement rules in the Czech Republic.
Although the process of adopting this law is not yet
finished, private enforcement was already included in the
upcoming amendment to the Competition Act. It is very
likely, therefore, that in 2009 the Czech Republic will
acquire modern private enforcement rules that conform
to EU standards. Nonetheless, the rules will probably
enter into force at a later date.
The Office will also organise conferences and issue one
or more information notices on private enforcement in
order to inform the public about the impact of the planned
regulation on competitors.

Pre-notification contacts
The recently introduced rules impacting the development
of competition law in 2009 concern more than just the
regulation of antitrust. Merger control rules were also
affected.
In early 2008, the Office issued a notice on pre-notification contacts. This was instigated by the practice of
the European Commission. While the Commission has
been offering parties to mergers the possibility of discussing relevant competition issues on a non-binding
basis, for a long time the Office did not have a similar
tool. As a result, merger notification proceedings in the
Czech Republic were not time-efficient.
This new rule enables potential merging undertakings to
approach the Office prior to announcing their merger in
order to discuss possible impacts on competition. A pre-
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notification contact is an optional part of a merger
notification proceeding and is considered a public service
of the Office. In 2009, this should contribute to speeding
up merger notification proceedings and decreasing the
risk of issuing a negative decision.

Calculation of turnover
The other update made to the merger control law concerns the calculation of fines. In April 2008, the Office
opened a public consultation on setting rules for calculating turnover for the purposes of merger notifications.
The consultation resulted in the issuing of a notice providing parties to planned mergers with detailed and
transparent rules enabling them to assess whether or not
a transaction is notifiable to the Office.
Together with pre-notification contacts, this rule will increase transparency in notification proceedings and should
also lead to appreciable time and cost savings for both
the Office and the competitors. In 2009, the Czech Republic will thus be able to offer much better conditions for
merger notifications than before.

Amendment to the Competition Act
In addition to using the new elements in practice, in 2009

the Office will continue to prepare a significant amendment to the Competition Act. The most noteworthy
changes include the implementation of EC Regulation
1184/2006 into the Competition Act, the introduction of
a short form merger notification and statement of objections, and an amendment to the de minimis rules. One
of the main expectations for 2009, therefore, is that the
amendment to the Competition Act will be finished.
Also of importance to offenders of Czech competition
law is a planned amendment to the Criminal Act, which
introduces criminal liability for individuals who violate
competition rules. This amendment should also be
finished in 2009.

Promotional activities
When the Office finally completed reconstruction of its
new building in 2008, it acquired enough space to hold
public conferences, seminars and other events. In 2009,
the Office plans to promote its activities and to organise
public discussions on competition law matters. The aim
is to inform the public and hear its opinions on the recently
introduced and planned measures.
Markets targeted by the Office in 2009 will include energy
markets, transport and publishing.

‚‚

The Office is willing to use alternative solutions to competition problems.
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Competition Law in Bulgaria –
Haste Makes Waste
CHRISTOPH HAID / ILKO STOYANOV / MARIYA PAPAZOVA

The Bulgarian Competition Protection Commission (CPC) became very active in the
second half of 2007 when it launched an array of investigations into suspected cartel
behaviour in various industries. This surge in cartel law enforcement will be further corroborated by the new Competition Protection Act, which entered into force in December
2008 and affords the CPC a stricter means of cartel law enforcement1.

Increased focus on cartel infringements
In the second half of 2007, the CPC kicked off six
investigations of suspected price cartels, five of which
also saw the respective undertakings being raided by
CPC officials. The investigations concerned the following
sectors: (i) milk and milk products, (ii) vegetable cooking
oil, (iii) poultry and eggs, (iv) bread and confectionery, (v)
taxi services, and (vi) insurance. In all these cases, the
CPC uncovered cartel agreements. The latest cartel investigations (June 2008) were instigated due to suspected anti-competitive practices in the petrol sector.
Five of these investigations have now ended with fines
being imposed against the implicated undertakings. It is
noteworthy that the CPC has not shied away from fining
market leaders. For example, 14 Bulgarian insurance
companies were fined a total of BGN 2.5 mln (ca. EUR 1.3
mln) for colluding on minimum insurance premiums (thirdparty liability insurance) and maximum insurance compensations (i.e., commission fees for insurance brokers).
Fines of BGN 293,000 (ca. EUR 150,000) were imposed
on 28 egg and poultry manufacturers for price fixing and
exchanging sensitive business information, and a trade
association was fined a total of BGN 1.9 mln (ca. EUR 1
mln) for fixing the purchase price of sunflowers and the
selling price of sunflower oil between 2005 and 2007.
1
2

The CPC’s increased focus on enforcing competition
law is evidenced by the fact that it quickly responded to
stories in the media about alleged abuses of market
dominance in the regional retail markets for energy distribution and, at the end of September 2008, initiated
investigations of the respective energy companies. The
investigations led to the implicated group of undertakings being fined BGN 1.1 mln (ca. EUR 550,000).
Notably, the last two months of 2008 saw other undertakings being fined for abusing a dominant market position. In the area of sparkling alcohol free drinks and cold
tea, juices and nectars, a total fine of BGN 500,000 (ca.
EUR 250,000) was imposed for restricting intra-brand
competition. In the area of regional heating, a total fine of
BGN 400,000 (ca. EUR 200,000) was imposed for,
among other things, foreclosing a competitor.

The new (long-anticipated)
competition law
After some delay, a new competition law entered into
force in December 2008. The new law aims at further
aligning Bulgarian competition law with EC competition
rules and at providing the CPC with the necessary tools
to effectively enforce the competition law.

The law was published in State Gazette No. 102 of 28 November 2008.
In chronological order: Vegetable cooking oil: decision No. 1150 of 27 December 2007, file No. 547/2007; insurance: decision No. 576 of 15 July 2008, file No. 765/2007; poultry and eggs,
decision No. 601 of 17 July 2008, case No. 546/2007; bread and confectionary: decision No. 622 of 22 July 2008, case No. 428/2007; milk and milk products, decision No. 650 of 24 July
2008, case No. 545/2007.
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Procedural rules

Abuse of dominant market position

In view of the increased activities in competition law enforcement, it comes as no surprise that the new law sets
out much higher maximum fines for infringements. Under
the current rules, the maximum fine for violation of the
competition rules is BGN 300,000 (ca. EUR 150,000).
The new law sets a maximum fine of 10% of the undertaking’s worldwide turnover, which represents a massive
increase.

The new law will remove the presumption of market
dominance above a market share of 35%. The existence
of a dominant position will be assessed solely on the
basis of an undertaking’s market share, financial resources, sources of supply, technology level and relations
with other undertakings.

Anti-competitive agreements

The new law replaces the extremely broad jurisdictional
thresholds of the old law. Previously, a concentration had
to be notified if both parties had a combined turnover in
Bulgaria of approximately EUR 7 mln. As neither the CPC
nor the law acknowledged a domestic effects doctrine,
a formal filing obligation also existed under the old law
even if the target undertaking had no nexus to Bulgaria.
This was remedied by the new law, according to which a
filing is only necessary if: (i) the parties have a combined
turnover of BGN 25 mln (ca. EUR 12.5 mln) in Bulgaria,
and (ii) each of at least two of the undertakings concerned or the target undertaking alone have a turnover of
BGN 3 mln (ca. EUR 1.5 mln) in Bulgaria. The result should
be a significant decrease in the number of transactions
that fall within the scope of Bulgarian merger control rules.

The new law replaces the current authorisation system
with a regime of direct application of exemption from
cartel prohibition, putting an end to the notification system. It is therefore the company’s (and its legal advisers’)
responsibility to ensure that its agreements and practices
comply with competition rules.
The market share thresholds for de minimis agreements
will be brought in line with the respective EC Notice and
thus be increased as follows: (i) a combined market share
of 10% if they are competitors, and (ii) an individual market share of 15% if they are active on vertically connected
markets.

Merger control

‚‚

In view of the increased activities in competition law enforcement, it comes as no
surprise that the new law sets out much higher maximum fines for infringements.
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Hungary: Competition Law on the Move
CHRISTOPH HAID / KINGA HETÉNYI / MIKLÓS MOLNÁR

In order to keep pace with developments at the EU level, the Hungarian parliament adopted
a new competition law in mid-2008.1 The part of the law that deals with antitrust and
merger control rules was referred by the Hungarian president to the Hungarian Constitutional Court for review of its compliance with constitutional rights. Additionally, the
Hungarian Competition Authority has been involved in some complex cartel proceedings,
reinforcing its standing as one of the most sophisticated competition authorities in CEE.

The Proposed Amendment
The focus of EU competition enforcement in recent years
has been on more deterrent fines, leniency programmes
and private enforcement of cartel infringements. Hungary
has taken several steps to follow suit. An important step
was the adoption of several amendments to the competition act, one part of which concerned anti-trust and merger
control rules. The president of Hungary, however, had
doubts about the compliance of one of the planned
changes with constitutional rights and referred the matter
to the Hungarian Constitutional Court, thereby preventing
any of the proposed changes of anti-trust and merger
control rules (the Proposed Amendment) from entering
into effect.

Cartels
The Proposed Amendment would expose to automatic
disqualification senior officers that are found by the Hungarian Competition Authority (Gazdasági Versenyhivatal,
GVH) or a court to have been in charge of a cartel infringement.2 In order for the sanction to be lifted, an officer would
have to prove he was not negligent with respect to the
infringement. The president of Hungary, however, had
doubts about the compatibility of this automatic disqualification with the right to a fair trial. The Constitutional Court
will probably clarify this question in the first part of 2009.

1
2

Like most EU Member States, Hungary operates a leniency programme, i.e., it offers immunity from fines if the
undertaking is the first to admit its participation in anticompetitive behaviour before the GVH has become
aware of it (or a reduction of fines if an undertaking admits culpability at a later stage). The current leniency programme is regulated by a GVH regulation. The Proposed
Amendment would incorporate the Hungarian leniency
programme into the primary legislation.

Concentrations
Concentrations have to be notified to the GVH within 30
days upon signing, submission of a public bid or acquisition of control, whichever occurs first. The Proposed
Amendment will increase the maximum amount of the
daily fine for late filing to HUF 200,000 (ca. EUR 850;
compared to HUF 50,000, ca. EUR 215 previously). The
Hungarian merger control regime does not know a strict
bar to close prior to clearance. Transactions may therefore be completed even before obtaining formal clearance.
Only if the GVH subsequently prohibits a transaction may
it impose measures (including divestments) to restore
effective competition. It is unclear whether transaction
agreements are null and void should the respective transaction be prohibited. Unfortunately, the adopted changes
do not address this issue, even though one of the early
drafts provided for nullity.

The Hungarian version of the law is available at: www.parlament.hu/internet/plsql/ogy_irom.irom_adat?p_ckl=38&p_izon=5657.
This rule does not apply to abuses of dominant market position.
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business activities in Hungary will have to pay more
attention to adhering with competition rules. In recent
months, the GVH has shown an increased focus on
public enforcement of anti-trust rules.

The Proposed Amendment will also introduce a new
substantive test to merger control proceedings. Following the approach taken by the European Commission,
the substantive test would be whether the notified
transaction will lead to a substantial lessening of competition (SLC). The difference between the SLC test and
the current test of whether a transaction leads to the
creation or strengthening of a market dominant position
is minimal, as a transaction will substantially lessen
competition where it creates or strengthens a market dominant position. One may assume that the SLC test
affords the GVH wider possibilities to take into account
economic considerations when assessing a transaction.

There was a dispute between the GVH and the Hungarian
construction industry about a cartel and a motorway
tender. The dispute finally ended in the second half of
2007 when the Appellant Court of Budapest rejected an
appeal by five undertakings against a decision of the
GVH of July 2004, in which the GVH fined five undertakings a total of HUF 7.043 bln (ca. EUR 29.3 mln) for bid
rigging. A particular point of dispute was whether the
GVH was allowed to use evidence against the five
undertakings which it gathered in an inspection originally
instigated with a different purpose. The court held that
the evidence was permissible.

We also note that the Proposed Amendment would bring
about a change in the fees payable for the merger
approval process, as follows:
• for mergers which can be processed in a single “Phase
I” procedure, the fees would be raised to HUF 4 mln
(ca. EUR 17,000) from the present amount of HUF 2
mln (ca. EUR 8,500).

The GVH has accused several important cathode-ray tube
manufacturers of engaging in price-fixing and market
sharing, costumer allocation, limiting output and coordinating production in Europe between 1995 and 2007.
The proceedings initiated by the GVH relate to alleged infringements prior to Hungary’s EU accession, as infringements thereafter are covered by parallel investigations by
the European Commission (which relieved the GVH of its
competence to investigate this cartel behaviour).

• should a more complex “Phase II” investigation be
necessary, a further HUF 12 mln (ca. EUR 50,000)
would have to be paid (instead of the present amount
of HUF 8 mln).
Therefore an approval process that includes both phases
would involve fees of HUF 16 mln (ca. EUR 47,000),
instead of the current HUF 10 mln (ca. EUR 42,500).

The fact that infringements after Hungary’s accession
are subject to the Commission’s investigative authority
raises the intriguing question of whether the GVH has
com-petence to investigate cartel behaviour pre-accession while the Commission is investigating the same
European-wide cartel. In a similar case in the Czech
Republic, a national court ordered the Czech competition
authority to pay back fines imposed on manufactures of
gas insulated switchgears for their participation in a
European-wide cartel prior to the Czech Republic’s accession to the EU. As the same manufacturers were fined
by the Commission for the European-wide cartel, the
court ruled that fining them for the same cartel again,
though restricted to the area of the Czech Republic prior
to its EU accession, would amount to double jeopardy.
This decision is currently under appeal.

Procedural rules
The Proposed Amendment would introduce an important assumption in relation to supra-competitive profits
that will significantly lower the burden of proof in compensation claims for damages suffered from anticompetitive practices. Until proven otherwise, it would
be assumed that anti-competitive infringements have
affected the price by 10%, i.e., that 10% of the revenues
from the impermissible behaviour amount to supracompetitive profits. The onus of proof would thus shift to
the infringing undertaking to prove that its infringements
did not result in any extra profit.

Other pending proceedings relate to the renovation of
heating centres (several construction undertakings are
accused of rigging bids for reconstruction works tendered

If the Proposed Amendment takes effect, Hungary will
edge closer to the EU standard. Undertakings with
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by the Hungarian Main Heating stock exchange) and taxi
companies (which are accused of rigging bids in public
tenders). At the end of 2007, the GVH opened an

investigation into the market for electronic media. The
background to the investigation is a suspected lack of
unrestricted conditions for market entry.

‚‚

It is unclear whether transaction agreements are null and void should the respective
transaction be prohibited.

Slovenia: Beware of the Watchdog!
CHRISTOPH HAID & VID KOBE

The arrival of a new general director at the Slovenian Competition Protection Office (CPO)
led to a notable intensification of competition law enforcement. Several investigations
over alleged anti-competitive practices in important industries were initiated. One
investigation was finalised already some time ago. In addition to the new general director,
the main reason for this initiative is a New Competition Act1, which entered into force in
April 2008 and brought broader investigative powers and a higher maximum fine – 10%
of the implicated undertaking’s worldwide turnover.
The CPO – More active than ever
A new general director was appointed at the beginning of
2008. His intention to intensify the enforcement of competition law was demonstrated soon after he resumed
his post when an investigation was opened (and dawn
raids carried out) into an alleged cartel between the three
most important retail chains in Slovenia. They are accused
of colluding on prices and forcing national suppliers (by
threatening de-listings) to refrain from supplying other
retail chains.
Recently, the CPO adopted a decision finding that five
electricity distribution companies had fixed electricity
prices and agreed on a simultaneous price rise. Rumour
1

has it that the implicated undertakings will be given a fine
of almost EUR 10 mln, which would not only be the
highest fine ever imposed in Slovenia, but also the first
one imposed under the New Competition Act (and substantially higher than the maximum fine of EUR 375,000
for an infringing undertaking under the old act).
The proceedings currently attracting the most public
attention concern Slovenian beverage producers that failed to notify the acquisition of joint control over the largest
Slovenian retail chain. Apart from being one of the first
merger control proceedings initiated ex officio, the case
has uncovered unusually opaque ownership connections (previously unknown) between the producers and
retailers in the grocery sector.

Official Gazette of the Republic of Slovenia No. 36/2008.
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The New Competition Act
The New Competition Act entered into effect on 1 April
2008. In addition to the mentioned increase in the maximum fine, it introduced several changes aimed at further
aligning national competition law with EC competition
rules. In addition, the Criminal Code was amended to
increase the maximum penalty for severe cartel infringements.

Exemptions from the cartel prohibition
and increased fines
The New Competition Act brought Slovenian competition
rules in line with Article 81 of the EC Treaty: Anticompetitive agreements and practices that produce
countervailing pro-competitive effects are exempted
from the cartel prohibition. To enhance legal certainty, the
New Competition Act also expressly exempts agreements and concerted practices from the cartel prohibition
if the undertakings involved meet the requirements of
one of the “Block Exemptions” adopted by the European
Commission (e.g., for distributorship, technology transfer
and specialisation agreements), even if the agreement at
issue has no bearing on trade between Member States.
In order to better equip the CPO to enforce antitrust
rules, the New Competition Act significantly increases
the maximum fines on undertakings for breaches of
competition law. The New Competition Act follows EC
Regulation 1/20032 and foresees maximum fines of up to
10% of the undertaking’s turnover. On top of that, the
Slovenian Criminal Code now provides a maximum penalty of imprisonment of up to five years (minimum six
months) for severe cartel infringements (previously, the
maximum term of imprisonment was three years).

Concentrations
The New Competition Act brought about several changes
to the merger control regime. It amended the thresholds
that trigger a filing obligation, extended the previous filing
deadline, introduced a bar to close before clearance and
imposed decision deadlines on the CPO.
Under the New Competition Act, a concentration requires
notification if:
2

• the combined group turnover of the undertakings
concerned in the business year preceding the concentration exceeds EUR 35 mln; and
• each of at least two undertakings concerned had a
national group turnover in the last business year
exceeding EUR 1 mln.
Transactions that meet these thresholds must be notified within 30 days (instead of seven days as under the
old act) following the signing of the transaction documents,
the submission of a public bid or the actual acquisition of
control, whichever happens first. The CPO has 25 working days upon receiving a complete notification to assess
the transaction and issue a clearance. If the CPO opens
an in-depth investigation into the transaction, it has an
additional 60 working days to ultimately decide on the compatibility of the transaction with merger control rules.
The New Competition Act also states explicitly that no
rights or obligations stemming from the concentration
may be executed prior to clearance. All acts that violate
the suspension clause shall be null and void. In addition
to civil sanctions, failure to adhere to the suspension
clause may entail fines. The New Competition Act radically
increased such fines to a maximum of 10% of the relevant
undertaking’s annual turnover. These consequences for
early closing, however, do not apply to the execution of a
public offering, provided that the acquiring party does
not invoke voting rights (see the exceptions below) and
the validity of transactions involving securities. The CPO
– upon request by the parties – can also give derogation
from clearance.
Should the parties not meet the above-mentioned turnover thresholds, the CPO may require the under-takings
to notify a transaction if the parties have a combined
market share in Slovenia of at least 60%. The parties
may proceed with the implementation of the transaction
unless the CPO, within 15 days of being informed of the
transaction, requires the undertakings to submit a formal
notification. In such a case, the respective undertakings
must suspend implementation of the transaction.
The New Competition Act not only increases the fines for
anti-competitive practices, abuse of market dominance
or misdemeanour in merger control proceedings, but

OJ L 2003/1, 1.
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also establishes the obligation of parties subject to an
investigation to cooperate with the CPO in investigations
into alleged anti-competitive practices or appraisals of a
notified concentration. Failure to cooperate may result in
fines of up to EUR 50,000, which can be increased in
case of ongoing failure to cooperate to up to 1% of the
undertaking’s annual worldwide turnover.

though the New Competition Act sets out the cornerstones of a leniency programme, the CPO has not yet
introduced a formal leniency programme. It is expected
that such a programme would follow the model of the
European Commission as regards the requirements for
benefiting from immunity from fines and significant reductions of fines.

Foreseeable developments

There is much anticipation about the further progress of
the current anti-trust proceedings and market investigations. It will be up to the CPO to make its mark as a
rigid enforcer of competition law.

The New Competition Act provides for the adoption of
further legislation necessary for its enforcement. Even

‚‚

The New Competition Act expressly exempts agreements and concerted practices
from the cartel prohibition if the undertakings involved meet the requirements of one of
the Block Exemptions adopted by the European Commission, even if the agreement at
issue has no bearing on trade between Member States.

Serbia and Ukraine: Similar Problems, Similar
Solutions
CHRISTOPH HAID / SRĐJANA PETRONIJEVIĆ / PAVEL GRUSHKO

A modern competition law regime foresees that anti-competitive agreements that create
countervailing efficiencies shall be valid without the prior decision of a competition
authority, that companies that infringe the cartel prohibition shall be exposed to high fines
with a deterrent effect and that merger notifications shall only be necessary if a transaction
has sufficient domestic effect. None of these currently apply to Serbia or Ukraine. Now,
steps have been (or are about to be) taken that should counter this problem.
Block exemptions and public enforcement
Serbia

After some hiccups, a draft amendment of the Competition Act (the Draft Amendment) was submitted to the
Serbian parliament at the end of December 2008.
Currently, there is still a notification regime for anti-com-

petitive agreements in place, i.e., companies have to
apply for individual exemption of anti-competitive agreements from the cartel prohibition. The Draft Amendment
provides for block exemptions from the cartel prohibition for different types of agreements (e.g., on specialisation, research and development, technology transfer and
distribution), which will be exempted automatically if
certain requirements are met with no prior decision being
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required. The proposal also introduces a de minimis rule,
which sets out the circumstances under which anticompetitive agreements are deemed not to restrict
competition in Serbia appreciably. Both block exemptions
and the de minimis rule would significantly ease doing
business in Serbia from a competition law point of view.
In order to vest the Competition Authority with the appropriate tools for public enforcement of competition rules,
the Draft Amendment sets out explicitly that the Authority
may conduct inspections of an undertaking‘s premises.
Authority officials will be empowered to (i) review all business records, (ii) seize, copy or scan all the necessary business documentation, (iii) seal all premises and business documentation during the inspection, (iv) take statements from
authorised persons of the party to the procedure and its employees, and (v) carry out other necessary actions. Should
the respective undertaking oppose an inspection, the Authority may resort to en-gaging the assistance of the police.
Ukraine

In Ukraine, no amendments have been proposed in relation to anti-competitive agreements. However, a proposal
for amendments to the Criminal Code was submitted by
the Cabinet of Minsters. According to the proposal,
certain hard-core anti-competitive practices (e.g., price
fixing, market sharing and output limitation) shall entail
the following criminal sanctions:
(i) fines between ca. EUR 1,723 and 8,613;
(ii) limitation of freedom of up to five years; imprisonment
for up to six years; or
(iii) disqualification for up to three years.
Repeat offenders face imprisonment of three to seven
years and disqualification for up to three years. Coercing
somebody to enter into hardcore restrictions may be
sanctioned by up to six years imprisonment and disqualification for up to three years. Severe forms of coercion
(either by a group of people or by threatening somebody’s
life or health) may be sanctioned by imprisonment of three
to seven years and disqualification for up to three years.
The draft amendments provide, however, for the possibility of a leniency application by the offender, i.e., he will
benefit from immunity from any sanctions if he is the first
to report a hard-core restriction to the authorities before

they have learnt of the offence. Immunity, however, is not
available for the “head of crime”, i.e., the organiser of the
hard-core infringement.
In addition, public enforcement has picked up significantly in 2008. In June 2008 the Ukrainian Anti-Monopoly
Committee (the AMC) established a new special department for bid-rigging. Only four months later, the AMC
imposed its first fine for bid-rigging when it found four
undertakings to have rigged bids in relation to promotion
and advertising of the national tourism. They were fined
USD 30,000 each. During the third quarter of 2008, the
AMC initiated a record number of investigations with
respect to cartel conduct, with cases still underway.

Merger control – New turnover thresholds
The jurisdictional thresholds in Serbia and Ukraine that
trigger a filing obligation are very low and can be met by
the acquiring undertakings alone. Particularly in relation
to foreign-to-foreign transactions, this raises the question of whether to abstain from filing. To date, a domestic
effects doctrine (i.e., a doctrine that requires the target to
have revenues in the respective country or a local presence) has not been officially established by either the
Serbian Commission or the Ukrainian AMC, which theoretically exposes all parties to a transaction to fines if they
decide not to undergo the cumbersome merger control
pro-ceedings. This problem will be tackled with proposed
new thresholds that require each of at least two implicated undertakings to have domestic revenues.
In Serbia, it is proposed that a filing is only necessary if
each of at least two undertakings concerned generated
an annual turnover in Serbia of at least EUR 20 mln in the
last business year, or the aggregate market share of all
participants to the concentration on a relevant market
exceeds 25%.
In Ukraine, a draft amendment to the Competition Act
was submitted to parliament which provides for amended
jurisdictional thresholds. It is proposed that a concentration triggers a filing obligation if:
• (i) the aggregate worldwide turnover or aggregate value
of assets of the participants exceeds EUR 50 mln and
(ii) the domestic turnover or value of domestic assets of
each of at least two participants exceeds EUR 4 mln;
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• (i) the domestic turnover or value of domestic assets of
at least one participant exceeds EUR 50 mln and (ii) the
worldwide turnover or value of worldwide assets of at
least one participant exceeds EUR 50 mln; or
• the parties have a share of the relevant (or a neighbouring
commodity) market of 35% irrespective of the turnover
or value of assets of the parties to the concentration.
The draft will now be reviewed by parliament. If things go
well, we can expect that the draft will be adopted in six
months time.

Conclusion
Overall, legal developments in Ukraine and Serbia are
headed in the right direction. Anti-competitive agreements with countervailing efficiencies are automatically
valid and enforceable, severe infringements of the cartel
prohibition will be punished more rigorously and transactions will have to be notified if they generate an
appreciable domestic effect (although in Ukraine this
applies to only one of the proposed thresholds). All of this
is in the clear interest of undertakings doing business in
Serbia and Ukraine.

‚‚

The jurisdictional thresholds in Serbia and Ukraine that trigger a filing obligation are
very low and can be met by the acquiring undertakings alone.
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The Financial Crisis and CEE –
An Interesting Environment for Private Equity?
FLORIAN CVAK

The financial crisis has the world in its grip. Although it originated in the US, it has now
reached CEE. The reasons for the crisis are, however, different here and there. While subprime and out-of-control derivative instruments were mostly responsible for the crisis in
the US, in CEE an old familiar factor added to the problem – currency instability.
The macroeconomic environment

Impact on companies in this region

Throughout the last decade, CEE boomed. This was
possible because the economies became more and
more integrated into the European system. For the
individual entrepreneur, that move brought along a euro
FX-risk. Until recently, that risk could be eased insofar as
(mostly foreign) banks were willing to grant euro-denominated loans and lines of credit1. Through such loans and
credit lines, entrepreneurs were able to absorb currency
swings by simply drawing as much as was needed to
cover their euro expense.

Devaluation means a (in most cases, massive) additional
liquidity burden for affected companies, both when
buying goods2 denominated in euro and when servicing
euro-denominated debt. The problem is that, at the
moment, banks are not able or willing to provide liquidity
but, rather, are aiming to clean up their balance sheets.
In addition, companies with poor credit face the problem
that a deterioration of financial conditions usually entitles
the banks to require prepayment of amounts outstanding
when no refinancing is at hand.

But the financial crisis has brought about many changes.
On the one hand, many local currencies have significantly
devaluated. On the other hand, access to foreign currency
has become increasingly difficult. Credit is only granted
to best risks (this refers not only to first allocation but also
to extensions and increases of existing lines of credit).
Furthermore, banks are reviewing their credit portfolios,
and bad credit risks are being eliminated as quickly as
possible.

Consequences for private equity

1
2

This environment is quite interesting for the private equity
sector, in particular for venture, turnaround, buyout and
distressed debt funds. This can be explained by their
business concept:
• Venture funds usually invest in healthy companies with
high growth potential. For the most part they invest in

According to a recently published study by a renowned US-Investment bank ca. 1.600 bln loans in foreign currency have been assigned in the past ten years in this region.
Most countries of Central and Eastern Europe feature a very negative balance of trade compared to Western Europe; this means that EUR-denominated imports exceed local currency exports.
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equity capital, but in some cases also in mezzanine
capital. In return, the fund usually acquires a minority
interest. The shortage of euro credits and loans should
open the doors to some companies for venture funds,
even if it is only because other alternatives are not
available; they are, in a manner of speaking, “venture
funds, the lenders of last resort“.
• Turnaround funds operate similarly. They usually invest
in equity capital, seldom in mezzanine capital. The
fundamental difference is the profile of the target company. Turnaround funds invest in crisis-ridden companies. Typical investment criteria are: The reasons for
the crisis have to be identifiable, the break-even point
should be achievable in two to three years and an exit
in five to seven years. Typically, the aim is to acquire a
majority interest.
• The core business of buyout funds is not to invest
capital in companies but to acquire holdings in companies or businesses and resell them. In the first case, the
purchase price accrues to the shareholders; in the
second case, to the corporation that sells the business.
One of the last, but recently common, ways out of the
liquidity crunch is divestitures of non-core businesses
– so-called “firesales”. Here, buyout funds could come
into operation.
3

4
5

• The concept of distressed debt funds is fundamentally
different. Distressed debt funds acquire financial debt
of companies in financial difficulty at a significant
discount on a non-recourse basis. The creditors of the
company benefit as they can eliminate a risk position
from their books. And the company usually benefits as
often such transactions come with a restructuring of
the debt package and a more active lender.
So there are many opportunities. The question is simply
one of liquidity.

Are there “pockets of money”?
From our point of view, this question must be answered
with a “Yes”. In 2007, EUR 4.25 bln was raised for the CEE
region, but only EUR 3.01 bln was invested. At least EUR
586 mln3 came back over “exits”. This is a surplus of EUR
1.6 bln for 20074. According to experts close to the funds,
approximately 13% to 15% thereof, or approximately EUR
200 mln to EUR 240 mln can be allotted to venture and
turnaround funds, and the rest to buyout funds5.
It is often argued that the industry will face trouble in fund
raising after the record years 2003 to 2007. This was not,
in fact, the case in the first and second quarter of 2008. In
the end, nearly 80% of the capital committed in the first

In the EVCA Special Paper it is assumed that divestments have occurred at acquisition cost; in practice the sales revenue is for the most part significantly higher; therefore it has to be
assumed that far more than EUR 586 mln have come back to funds over exits.
Central and Eastern Europe Statistics 2007, An EVCA Special Paper, September 2008.
According to EVCA Special Paper, September 2008, in 2007 buyout transactions have accounted for 77,2% and venture transactions for 12,9% of the total investment;
turnaround transactions have accounted for 0,2%.
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and second quarter of 2007 was raised6. To be accurate,
the statistics we are referring to usually relate to committed
capital, i.e., capital that funds can draw from investors,
and not to capital already sitting in funds.

Summary and future prospects
The financial crisis, unhedged EUR-denominated debt
and devaluation could be a deadly mix for some com-

panies in the years to come as banks are backing off and
reducing their exposure to the CEE region. This, however,
may be a good opportunity for the private equity industry.
For venture funds, because some companies may be
forced to consider them as a source of financing. For
turnaround and distressed debt funds, because the
environment bears investment opportunities by definition.
And for buyout funds, in the context of firesales.

‚‚

The financial crisis, unhedged euro-denominated debt and devaluation could be a
deadly mix for some companies in CEE in the years to come. This, however, may be a
good opportunity for the private equity industry.

Austria: Minimum Price Rules
in Times of Financial Crisis
CHRISTIAN HERBST

In times of falling share prices and volatile stock markets, decisions on the timing of a takeover
must take into account the minimum price rules of takeover law. Exceptions to mandatory
offer obligations and minimum pricing rules allowing offer prices below the historic six-month
average price rule may become relevant in industries particularly affected by the crisis, including
banking, real estate and aviation.
In connection with the financial crisis, the market capitalisation of companies listed on the prime market of the
Vienna Stock Exchange (VSE) fell by over 60 % between
1 January 2008 to 31 December 2008. Some stocks, in
particular those of real estate companies, fell by up to
90 %. Due to this, various companies listed on the prime
market of the VSE, but also in other segments, have
increasingly attractive valuations. Whether these companies become targets will depend on whether potential
acquirers see their stock prices near or at rock bottom.
6

For these companies, the minimum pricing rules become
relevant. For target companies in financial dis-tress, the
takeover law rules providing for exceptions to the
mandatory offer rules and minimum pricing rules could
be invoked.
In mandatory offers (which are offers triggered by the
acquisition of a controlling holding in a target) and offers
aimed at control, the Austrian Takeover Act provides for
minimum pricing rules. These rules consider prices paid

EVCA Quarterly Activity Indicator, Trends 2008, October 2008.
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by the bidder in acquiring target shares and also secure
equal treatment of shareholders. The consideration must
be at least both (i) the average quoted share price,
weighted according to trading volumes, in the six months
prior to the announcement of the offer, and (ii) the highest
price paid for target shares by the bidder during the 12
months prior to the offer is filed with the Austrian Takeover
Commission.

Different considerations in different markets
Stakebuilding in targets without affecting the stock
price will usually prove difficult. Except in special
circumstances, a potential buyer intending to acquire
control of a target will usually not engage in share acquisitions on the open market before an offer is launched.
Moreover, in times of low volatility and in markets which
are largely illiquid like the VSE, a potential acquirer will not
want to alert other market participants or trigger speculation by driving share prices in the target up through his
purchases. On the other hand, in times of market correction and a bear market, the potential acquirer will want
to avoid catching a falling knife.
Finally, the potential acquirer will usually want to avoid
too high a reference price created by his stock purchases
during the 12 months prior to the filing of the offer with
the Takeover Commission. Thus, the six-month average
stock price preceding the announcement of the offer will
become relevant. In times of steep downward corrections of stock prices, such an average price, being the
minimum price under Austrian takeover law, will usually
fall above the price the bidder is prepared to offer. The
bidder will thus be well advised to wait until after the
stock price has hit rock bottom and the relevant sixmonth average reaches a level acceptable to the bidder.
Given the dramatic downturn in the Austrian stock market
beginning in late Q 3 2008, valuations likely to be more
acceptable to bidders and based on a lowered six-month
average can be expected during the first half of 2009.

Special rules in times of crisis
In times of market crisis, the special rules of the Austrian
Takeover Act applying to distressed companies will gain
increased importance. For takeovers of such targets, the
obligation by a bidder to launch a takeover offer can be
suspended. Alternatively, exceptions to the minimum price

rules can be granted. Both exceptions must be cleared
with the Austrian Takeover Commission. The Austrian Takeover Commission will narrowly interpret these exceptions:
No obligation to launch a mandatory offer applies if a
controlling participation in the target is acquired for the
sole purpose of reorganising a distressed target or to
recover receivables (Sec 25/1/2 Austrian Takeover Act).
Such acquisition will require a notification of the facts
with the Austrian Takeover Commission. Under the case
law of the Takeover Commission, reorganisation is
justified only if two requirements are met: (i) there is a
need to reorganise the target company and (ii) there is an
intention by the acquirer to reorganise the target financially. Both tests are to be made under objective criteria.
According to the practice by the Takeover Commission,
there is a need to reorganise if the target is insolvent or in
a liquidity squeeze, or there is a deterioration of the
assets, financial or earnings position of the target, which
will likely lead to a total loss by the (free float) stockholders
of their investment in the company or to an insolvency
that could not be averted by other means. The need to
reorganise will have to be verified on a consolidated basis
of the target and taking into account hidden reserves
and hidden liabilities.
Under case law, reorganisation is required if the target is
unable to draw up a balance sheet under going concern
criteria without a capital injection to be provided by the
acquirer or to cover a liquidity need which the target
cannot meet out of its funds. The requirement of the intention of the acquirer to reorganise the target financially
is met if the Takeover Commission is presented with a
reorganisation plan and the acquirer has committed to
fulfil the plan, e.g., by presenting a conditional agreement
concluded between the core-shareholder or an outside
investor and the banks financing the target.

Mandatory offer and pricing exceptions
An exception to the obligation to launch a mandatory
offer will be attractive to an acquirer if he can thereby
acquire a controlling stake in the target, leading to a
participation above 50%. A controlling stake between
30% and 50% would make the acquirer subject to the
rules of the Takeover Act on “creeping”, allowing the
acquirer to increase his participation by less than 2 %
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during consecutive 12 months intervals without triggering
a mandatory offer.
In other cases involving distressed targets, it may be
more attractive for an acquirer to launch a mandatory
offer but to obtain clearance from the Austrian Takeover
Commission to go below the six-month average minimum
price in the offer. Such an approval by the Takeover
Commission is subject to the following statutory requirements (Sec 26/3/3 Takeover Act) which are narrowly
applied: The circumstances of the target have changed
significantly within the last months and such change of

circumstances was not foreseen. Examples include share
price deterioration due to a crisis in the entire industry
(currently applying to the banking, real estate, automotive
and aviation sectors) or the crisis of a group of companies
to which the target belongs. Such change in circumstances must be during the 12 months reference term,
must not be caused by the takeover itself and must be
permanent. If the Takeover Commission confirms the
exception from the minimum price, the price modification
will be calculated on the basis of the change in stock price
caused by the significant change of circumstances, but
excluding the corridor of usual stock price volatility.

‚‚

Under the case law, and to qualify for an exception from the mandatory offer and pricing
rules, a reorganisation is deemed ‘required’ if the target is unable to draw up a balance
sheet under going concern criteria without the capital injection to be provided by the
acquirer, or to cover a liquidity need which the target cannot meet out of its funds.

State Instruments under the Austrian
Rescue Package for Distressed Banks
SASCHA HÖDL

With its bank rescue package Austria has reacted to the global financial crisis and the dramatically declining Tier 1 capital quota of Austrian banks. The Austrian Federal Law on Measures
to Stabilise the Financial Market sets the stage for the recapitalisation of the Austrian banks.
The contribution of Tier 1 capital must be structured in compliance with EU state aid rules and
by applying Austrian legal regimes, such as the Austrian Stock Corporation Act and the Austrian
Banking Act. In case of assumption of (voting) shares, regulatory approval requirements must
also be considered. Further, the Austrian Takeover Act and the Austrian Stock Exchange Act
apply in case (voting) shares in listed banks are taken over by the Republic of Austria.
Facts
On 21 October 2008, a few days after Germany’s adoption
of a financial bail-out plan for German banks, Austria
1

enacted the Federal Law on Measures to Stabilise the
Financial Market (FinStaG)1. In addition to government
guarantees, the law stipulates the possibility for the state
to subscribe to the equity of or acquire participations in

Federal Law Gazette BGBl I 2008/136.
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affected banks (and insurance companies). Details on the
implementation and organisation of individual measures
can be found in the regulation (Durchführungsverordnung)2
published a few days later. On 10 December 2008, the
European Commission imposed further requirements on
the rescue package to comply with EU state aid rules (the
EU Approval Decision)3.
No Austrian credit institution has an individual legal claim
to be rescued by the Republic of Austria. Whether supporting measures are granted is a discretionary decision
made by the Federal Minister of Finances (the acquisition
of shares requires the approval of the Federal Chancellor
also). In total, the amount released for measures under
the FinStaG so far is EUR 15 (plus EUR 85 under the
newly enacted Austrian Intra Bank Market Strengthening
Act)4.

Forced nationalisation possible
Unlike in Germany, the Austrian Financial Market Stability
Act (FinStaG) permits the forced nationalisation of Austrian
credit institutions by the Federal Minister of Finances
subject to the Federal Chancellor‘s consent. The Minister
may temporarily take over ownership rights based on the
adoption of an administrative order (Verordnung). Previous
owners may receive compensation in case of such forced
nationalisation, which will be provided by a decree
(Bescheid) issued by the Minister of Finance. There is no
right of appeal against this decree. Former shareholders
who are dissatisfied with the amount of compensation can
only go to court. It is very likely that the first forced
nationalisation will pose the question for constitutional
lawyers as to whether this type of expropriation constitutes
unconstitutional interference with constitutionally guaranteed property rights.
The worst case scenario would be the suspension by the
Austrian Constitutional Court of such a forced nationalisation regulation. The forced nationalisation would be suspended, and the previous owners would again be shareholders
of the (by then most likely insolvent) credit institution.
2

3
4
5
6

Stock corporation law and takeover law
The German legislator has chosen a very pragmatic, but
risky, way to expeditiously help credit institutions with an
injection of capital. The management board of a German
credit institution is authorised to increase the nominal
capital by issuing new shares (limited to 50% of the existing
share capital) with the consent of its supervisory board
and without a shareholders’ resolution. The authorisation
is valid only until 31 December 2009. No subscription
rights are granted to existing shareholders. An issue price
at the current market price is considered as adequate.
Immediate prepayments by the fund established by the
Federal Republic of Germany on a capital increase are
admissible and release the fund from the later mandatory
capital contribution (i.e., the prepayment of equity will
already qualify as the capital contribution requested from a
capital contributor as part of the subscription to newly
issued shares).
The legal risks arising from these exemptions to the German Stock Corporation Act in light of the EU capital directive (KapitalRL)5 are obvious, in particular the permission to
issue shares without asking the shareholders beforehand.
Furthermore, the time limit to convene a shareholders’
meeting is reduced to one day. The German banking rescue package is thus also in conflict with the EU shareholders
directive (AktionärsRL)6, which is to be imple-mented by 3
August 2009, and according to which the mandatory minimum term to convene the shareholders’ meeting is 21 days.
Given the risks related to the injection of capital in Germany,
the procedures in Austria are the safer option. The issuance
of new common shares or preference shares, as well as
the issuance of other kinds of capital such as participation
capital (Partizipationskapital), requires a resolution adopted
at a duly convened shareholders’ meeting. The instruments
only become legally effective after payment of the subscription price, due subscription to the shares by the capital contributor and (in case of newly issued shares) upon
registration with the commercial register. Furthermore, a
mandatory qualified majority is required in case of an

Regulation of the Federal Minister of Finances for purposes of regulating specified provisions and obligations for measures according to FinStaG and Federal Act on the Strengthening of the
Interbank Market, Federal Law Gazette BGBl II 2008/382.
Decision on subsidies under the Austrian rescue package issued by the European Commission Nr N 557/2008.
Federal Law Gazette BGBl I 2008/136.
Second Council DIrective 77/91/EEC, OJ L 1977/26,1.
Directive 2007/36/EC, OJ L 2007/181, 17.
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exclusion of subscription rights for existing shareholders
(75% majority of the represented nominal capital).
The state can also directly purchase shares in a credit
institution from the current shareholders. In Germany, such
acquisition of (voting) shares are exempt from the obligation
to launch a mandatory tender offer in case of assuming
control over a listed credit institution. The Austrian FinStaG
does not contain such an exemption clause. The acquisition of a controlling shareholding in terms of the Austrian
Take-over Code will therefore result in an obligation to
launch a mandatory bid, except if the “insolvency and
rescue privilege” applies (which will in most cases not be
the case due to its restricted scope following the decisional
practice of the Austrian Takeover Commission). In light of
the losses private investors are currently suffering, it would
also be a noble gesture by the Austrian government to
adequately compensate them, even if the “insolvency and
rescue privilege” applied.

Regulatory agreement requirements
In case (voting) shares are acquired in a credit institution,
the notification approval requirements under the Banking
Act (Bankwesengesetz; BWG) must also be considered.
According to the Austrian Antitrust Law and EU Merger
Control Law, the acquisition of a significant number of
shares by the state can also require a mandatory
notification, and the transaction can then only be carried
out with the approval of the respective merger control
authorities. In case of turnover also outside of Austria,
additional mandatory merger control filings with other
national antitrust authorities might be required. In case of
applicability of the EU merger control regime, the transaction may only be subject to further national merger
control filings outside the EU.
The only precedent so far is the nationalisation of Kommunalkredit Bank AG. The newly established state holding
Finanzmarktbeteiligung Aktiengesellschaft des Bundes
(FIMBAG) took over the shares previously held by Volksbanken Group and Dexia. FIMBAG was established as a
special purpose vehicle by Österreichische Industrieholding AG (ÖIAG), the Austrian Investment and Privatisation
Agency. Due to the fact that FIMBAG was established as

7

an autonomous governance vehicle independent of ÖIAG
and of companies in which ÖIAG holds controlling stakes,
the turnover of these companies was not considered
when calculating the turnover thres-holds for a potential
EU merger control filing of the respective transaction.
Since FIMBAG is newly established without any turnover
so far, the turnover thresholds for an EU merger control
filing have not been met. As a conse-quence, the
transaction has been filed under national merger control
regimes, including Austria and Germany.

Participation capital to increase
the Tier 1 capital quota
Financial institutions will prefer a recapitalisation to strengthen their Tier 1 capital quota. In Germany there is a tendency to contribute in the form of silent participation; in
Austria, participation capital (Partizipationskapital) is the
preferred instrument. Such participation capital must be
provided permanently for the company‘s lifetime; no
agreements with respect to redemption of the participation
capital are permitted.
Furthermore, participation capital participates in the losses
and the liquidation proceeds. It also has to be profit-based.
To qualify as Tier 1 capital, interest which could not be
paid out in a loss-making year cannot be paid out in profitmaking years and is therefore lost for the participation
capital holder. The bank can “pay back” participation
capital to the holder of the participation capital only via a
complex capital decrease proceeding or via a so-called
redemption (Einziehung) process according to § 102a
BWG. Redemption is only possible on the basis of a
shareholder resolution (requiring the same majorities as for
its issuance).

EU state aid rules and participation capital
EU state aid rules apply even in the exceptional
circumstances of the current international financial crisis.
Government subsidies must be previously authorised by
the European Commission. Recent examples show that a
rapid approval process within 24 hours is possible (cf. the
case of Bradford & Bingley)7. According to a special report
by the European Commission8 on financial sector support

EU-decision on subsidies October 1, 2008 NN 2008/41 – Bradford & Bingley.
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schemes during the current financial crisis, an institution is
eligible for support if: (i) the credit institution got into
economic difficulties due to the current financial crisis, not
because of improper management, (ii) the injection of
funds is limited to that necessary for the survival of the
credit institution, (iii) the state is in a position to effectively
supervise the correct use of supporting measures, and (iv)
the state can submit a restructuring and/or liquidation plan
within six months. Finally, (v) the engagement of the state
must be limited to the crisis period. Acquired shares under
the FinStaG must be re-privatised and capital contributed
under the FinStaG repaid after the crises.
How should participation capital, which was granted
without time limitations (to qualify as Tier 1 capital), be
dealt with from an EU state aid point of view? Participation
capital is granted under conditions that are not market
adequate during the current financial crisis. A bank that
received “cheap” participation capital from the government
during the crisis will not be willing to repay the amount at
the end of the financial crisis if the conditions are still not
market adequate and thus favourable for the bank (there
will most likely be no incentive for the shareholders to vote
in favour of such repayment).

As a consequence, the European Commission has set
strict rules for the issuance of participation capital to
ensure that after five years the management as well as the
shareholders of the credit institution have sufficient incentive to repay the participation capital granted under the
FinStaG to the Republic of Austria. These rules are: (i) the
minimum annual interest rate may generally not be below
9.3% (effective interest; flexibility remains when structuring
the interest component regime); this minimum interest
rate does not apply if 30% of the participation capital is
subscribed to by market investors at the same conditions;
(ii) a step-up regime on the interest rate requires that banks
significantly increase the interest rate annually after the 5th
year of issuance of the participation capital; further, after
the 10th anniversary of its issuance, the redemption price
of the participation capital must be increased to 150% of
the nominal value; and, finally (iii) only 17.5% of dividends
can principally be distributed during the term the state has
granted participation capital; this dividend restriction does
not apply in case 30% of the participation capital is subscribed to by market investors at the same conditions (with
not more than 10% of current shareholders participating).
With all these requirements, prompt repayment of the
state participation capital currently being issued by the
Austrian banks shall be ensured.

‚‚

Measures under the Austrian government’s banking rescue package must meet the
requirements of the various Austrian legal regimes, such as the Stock Corporation and the
Banking Act, as well as EU State Aid Rules – even in the face of the financial crisis!

8

Communication from the Commission – The application of State aid rules to measures taken in relation to financial institutions in the context of the current global financial crisis,
OJ C 2008/270, 8.
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Reform of the Law Governing Private
Limited Companies: Germany and Austria
THOMAS WENGER & RAINER WERDNIK

On 1 November 2008 the German “Act to Modernise the Law Governing Private Limited
Companies and to Combat Abuses” (MoMiG) came into effect. The purpose of this reform to
the German Private Limited Companies Act, which remained unchanged since the amendment
in 1980, is to simplify the formation of a limited liability company, accelerate the registration
process and combat abuse. MoMiG covers issues from the “cradle” (establishment, registration, raising and retaining capital) to the “grave” (bankruptcy proceedings, liquidation). This
article summarises the most important changes in Germany before briefly taking a comparative
look vis-à-vis Austria.

The “5-Minute GmbH”1
The Annex to the Private Limited Companies Act
(GmbHG) includes a model protocol that enables a
simplified and cost-effective process for non-complex
incorporations. This protocol is subject to mandatory
notarisation and covers the shareholders’ agreement,
company director appointment and shareholder list.
Corporations with up to three shareholders and one
company director can be established on the basis of this
protocol. The addition and deletion of the (few) options
are meant to be possible within minutes.
The model articles of incorporation in the first draft of
MoMiG provide only the following choices for the company objective: (i) the trading in goods, (ii) the production
of goods and (iii) services. This faced heavy criticism and
did not become law. The company objective (within the
context of corporate law) can be chosen freely.

Nominal capital and the “Mini-GmbH”
The reduction of the minimum nominal capital of the
1
2
3
4

Private Limited Company (GmbH) from EUR 25,000 to
EUR 10,000 was removed from the first draft of MoMiG2.
A reduction of the nominal capital can still be achieved by
choosing the new GmbH variant, the limited liability
entrepreneurial company (Mini-GmbH). The Mini-GmbH,
which must contain “Unternehmergesellschaft” (UG) in
its trade name, can be established with a minimum
nominal capital of EUR 1. The Mini-GmbH must create a
statutory reserve based on a quarter of the annual profit.
This capital increase occurs without a set deadline, until
a nominal capital of EUR 25,000 has been achieved and
the Mini-GmbH has grown into the normal form of a
private limited company.

Statutory seat =
/ administrative seat
In light of the European Court of Justice’s Überseering3
and Inspire Art4 judgements, the stipulation that the
statutory seat should be the same as the administrative
seat was dropped completely. In the future, the administrative seat may be relocated anywhere within the EU or
EEC. German corporations have increased playing room
to operate outside German territory.

Schröder/Cannivé, Der Unternehmensgegenstand der GmbH vor und nach dem MoMiG, NZG 2008, 1 (3).
Bundestag printed papers 16/6140, 25 July 2007 and German Federal Law Gazette BGBl I 2008/48, 28 October 2008.
ECJ 5 November 2002, C-208/00.
ECJ 30 September 2003, C-167/01.

49

Roadmap_038_071_3OK.indd Abs1:49

05.03.2009 13:12:58 Uhr

PRACTICE GROUP CORPORATE M&A

Business shares – flexible
and bona fide acquisition
Until now shares were required to have a face value of at
least EUR 100 and be divisible by 50. Following the
reform, the organisation of the shares to be transferred
can be more creative. The face value of shares must be
in whole number denominations starting at EUR 1.
Shareholders will be able to acquire multiple shares.
Regarding the newly conceived function of the shareholder list, a bona fide acquisition of shares is possible
for the first time. Shareholders will be considered as such
only if they are entered into the company register. Shares
may still be transferred without being entered into the
company register. If the company register was incorrect
or incomplete for three years at the time of acquisition of
the shares and no claim can be made against the
beneficiary, then a bona fide purchase of the pertaining
shareholder’s shares according to the shareholder list is
possible. However, a new shareholder may only exercise
his newly acquired rights upon registration. A bona fide
acquisition may not occur if (i) the shareholder had previous knowledge of the lack in authority, (ii) the shareholder
was ignorant due to gross negligence, or (iii) an objection
was raised to the list5.

Capital concerns
So far, the legal consequences of hidden contributions in
kind in Germany were the inefficacy of the contractual part
of the hidden contribution in kind as well as the material
fulfilment of business. (The remedy for hidden investments
in kind, as created by the jurisdiction and which is the
transformation of the cash investment into an investment
in kind, is of no practical significance.) The duty of the
shareholders to make a cash investment continued, so
that in practice, the hidden investment in kind would only
be discovered during bankruptcy proceedings and the
cash investment then often had to be paid twice.
With the new regulation in § 19 dGmbHG (German
GmbHG), the hidden investment is less sanctioned: The

5

6
7
8

shareholder is liable for the difference as long as the value
of the hidden investment is not as high as that of the
cash deposit. The hidden investment is counted towards
the cash deposit as long as it has not reached the value
of the cash deposit, where the onus is on the shareholder
to prove the value of the asset6, and it will not be
accounted for until entry into the company register.
So far, a loan from the company to one of the shareholders
was considered as a prohibited deposit return7. This is
no longer the case under the new regulations if the loan
is covered by a service in return or refund guarantee.
The legal concept of the equity-replacing loan has been
dropped. Until now, shareholder loans and related services by the shareholders during financial crises were
treated as equity. These could not be paid back as equity
replacement. However, shareholder loans take a subordinate role in insolvency8. The repayment of the loan can be
contested up to one year before declaring bankruptcy.

Combating abuse
For the protection of fair entrepreneurs and their business
partners, the current practice of dismissing the board of
directors and giving up the business premises in order to
avoid regular bankruptcy proceedings is being combated
by the MoMiG. The business address has to be located
in Germany and listed in the commercial register. This is
intended to help creditors with respect to their claims
against the company. If the company is “leaderless”, then
the shareholders, as long as they are aware of the
situation, are responsible to file for bankruptcy.
The company directors are obligated to refund if they are
aware that payments to shareholders caused the
company’s bankruptcy. This is to protect the company
from being plundered. Moreover, the catalogue of
exemptions for the appointment of company directors
has been expanded. Shareholders who, deliberately or
through gross negligence, appoint a company director
who may not be one, are liable for damage caused to the
company by such director.

The true rights holder, upon entrance of the company into an incorrect status, has three years to raise an objective to the shareholder list or try to have the list amended and thereby avoid a
bona fide sale. The objection can be viewed online via the trade register, see Bundestag printed papers 16/6140 vom 25 July 2007.
At the time of the company’s registration in the trade register or the time the licence is issued to the company if this occurs later, § 19 Abs 4 dGmbHG as amended by MoMiG.
Even in case of a fully valid loan repayment claim. For exceptions see Oppenhoff, BB 2008, 1632.
Except in case of renovation or small investor privileges, Oppenhoff, BB 2008, 1632.
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The model statute in dGmbHG should be handled with
care. Any initial cost savings at the company formation
stage by using a standard form may return later in the
form of higher consulting costs.

Austria
Austria is often guided by German developments in
corporate law (although in recent years Austria has
taken the lead position on several issues, e.g., the
electronic commercial register, where the registration of
business address has long been a requirement and
which has now been introduced in Germany by the
MoMiG). Some MoMiG changes would be welcome in
Austria, others not.

The German regulation for handling hidden investments
in kind is appreciated. The consequences of hidden
investments should be anchored in the legal system in
Austria as well.
The decision not to lower the minimum nominal capital in
Germany appears to be correct overall. Especially as the
current financial and economic crisis proves that imitating
the Anglo-Saxon development is not always practical.
Even the German “Mini-GmbH” requires continuous equity
deposits. Discussions about Austrian GmbH reform
primarily revolve around nominal capital. There are suggestions to decrease it to EUR 10,000, with/without a requirement to pay half in cash. There are also suggestions to
increase it to EUR 50,000. Overall, the better arguments
speak in favour of keeping it at EUR 35,000.

The shareholders have been required to be listed in the
commercial register in Austria for some time already. The
shareholder list was abolished in Austria a long time ago.
According to § 78 Abs 1 GmbHG, whoever is listed in
the commercial register as a shareholder will be considered as such; however, the OGH (Austrian Supreme
Court) established the appearance of a shareholder in
the com-mercial register as a prerequisite for the exercise
of shareholder rights in its jurisdiction9. It is assumed that
something similar will occur in Germany.

‚‚

Austria is often guided by German developments in corporate law, although in recent
years it has taken the lead position on several issues.

Hungary: Providing Your Company
with Equity Capital
KINGA HETÉNYI

In Hungary, in light of the global economic crisis it is increasingly difficult for companies to obtain
external financing, such as via bank loans. Thus, the topic of the different ways in which shareholders can obtain funds for their company through equity capital is increasingly relevant.
The need to provide equity capital to a company typically
arises from plans for new investments. Financing banks
often ask that shareholders provide a certain portion of
9

the financing in the form of equity capital. The need for
equity capital can also arise from statutory capital
protection rules.

See Koppensteiner/Rüffler, GmbHG-Kommentar3 § 78 Rn 5.
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In Hungary, the most relevant capital protection rules1
require that additional equity capital be provided to the
company (or another equivalent step, e.g., transformation
of the company into a form to which no capital protection
rules apply) if: (i) pursuant to the financial accounts for
two consecutive full financial years, the company’s equity
capital is less than the minimum registered capital
prescribed for that type of company2, (ii) due to losses,
the company’s equity capital has dropped below half3 its
registered capital, (iii) the company is on the brink of
insolvency or (iv) its assets do not cover its debts.

pursuant to which an asset was only allowed to be
contributed as an in-kind contribution if it could be
subject to execution proceedings and could be transferred without the consent of a third party. Furthermore,
pursuant to the newly introduced rules, a receivable
which has been acknowledged either by the debtor or a
court may also serve as a contribution in-kind. In this
context, since 2006 the court practice also allows for the
contribution of shareholder loans, and thus permits debt/
equity swaps.

Additional payments
Increase of the registered capital
The shareholders may increase the registered capital of
the company. This requires a shareholders‘ resolution
amending the articles of association. Such resolution
may be passed by a simple majority of the voting shares
represented at the meeting unless the articles of association stipulate a higher majority. New cash contributions
must be paid into the company‘s bank account in cash.
In the case of in-kind contributions, they must be made
available to the company and the capital increase must
be registered in the Company Register.
The biggest disadvantage of this method is that, subsequently, the registered capital may only be withdrawn
from the company via a formal capital reduction, which
requires another shareholders’ resolution. Furthermore,
the capital reduction must be published and often
creditors will have the right to request security for their
claims that are due after the date of the resolution on the
capital reduction. A further disadvantage is that an
increase of the registered capital raises the threshold that
the company‘s equity capital must reach.
In 2006 the statutory provisions regarding in-kind contributions to Kft-s4 were relaxed and also harmonised
with the provisions applicable to in-kind contributions to
Zrt-s5 and Nyrt-s6. This meant abolishing the requirement
1

2

3
4
5
6

In order to cover the possible losses of a Kft and to satisfy
the statutory capital protection requirements, the shareholders‘ meeting may prescribe additional payments to
be made by the shareholders. This method of providing
equity capital is, however, not permitted in the case of
Zrt-s and Nyrt-s, nor if the purpose is to provide funds for
a planned investment and the company has not suffered
any losses (yet). Additional payments may not be ordered
for the purpose of ensuring future liquidity of the company;
they may be ordered only in order to cover losses already
incurred by the company. Thus, the ordering of additional
payments is an exceptional financing instrument.
Additional payments may be ordered by the shareholders’
meeting only if the articles of association provide for the
possibility of ordering such payments. If the articles of
association do not contain provisions allowing additional
payments, the shareholders’ meeting may be convened
and, as a first agenda item, it may take steps to supplement the articles with provisions empowering the shareholders’ meeting to order additional payments. This
resolution requires a three-quarter majority of the votes.
Subsequently, and within the framework of the same
shareholders’ meeting, the shareholders may take action
on the actual ordering of the additional payment; it is not
necessary to wait for the registration of the amendment
to the articles of association in the Company Register.

Sections 51, 143 (2)–(3) and 245–246 of Act No IV of 2006 on Business Associations. The Hungarian company law contains further provisions regarding capital maintenance, e.g., (i) in
connection with the distribution of dividends (ii) concerning the transformation of business associations, i.e., mergers and demergers, and (iii) regarding capital refund prohibitions. The scope
of this article does not cover these.
In the case of a Kft (Hungarian limited liability company), HUF 500,000. In the case of a Zrt (Hungarian private company limited by shares), HUF 5 mln In the case of a Nyrt (Hungarian public
company limited by shares), HUF 20 mln.
In the case of a Zrt and a Nyrt, the threshold is two-thirds of the registered capital, or HUF 5 mln.
Kft is the abbreviation for korlátolt felelősségű társaság – (Hungarian) limited liability company.
Zrt is the abbreviation for zártkörűen működő részvénytársaság – (Hungarian) private company limited by shares.
Nyrt is the abbreviation for nyilvánosan működő részvénytársaság – (Hungarian) public company limited by shares.
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Amounts paid by the shareholders as additional payments do not increase the nominal value of their shares.
They are booked in the company’s balance sheet as
“tied-up reserves”, and do not increase the company’s
registered capital.

Contributing to capital reserves
Under Hungarian law, a straight-forward payment into the
company’s capital reserves is not permitted. Such a payment is only permitted in combination with a con-current
increase in the registered capital. In other words, in the
case of such a capital increase, a mark-up (agio) – that is
to be booked into the capital reserve – is also paid by the
shareholders over the face value of the capital increase.
A subsequent withdrawal of the amount paid into the
capital reserve is, however, permitted only with a simultaneous parallel reduction in the registered capital.
Pursuant to the Hungarian Accounting Act7, the shareholders may withdraw amounts from the free capital reserve only through a reduction in the registered capital
and only in the same proportion as the proportion between the original and the reduced amount of the registered capital. For example, if the registered capital is
decreased from HUF 100 mln to HUF 50 mln, then simultaneously with the reduction in the registered capital, the
shareholders may withdraw only half of the free capital
reserve.
The above rules also apply mutatis mutandis to an
increase in the registered capital. That is, if only half of
the increase in the registered capital is paid in at the time

of adopting the resolution on the capital increase and the
other half is paid-in within one year of the court decree
on the registration of the capital increase, then only half
of the mark-up must be paid in on adoption of the resolution on the capital increase. The remaining half must be
paid in within one year of the court decree on the
registration of the capital increase. Different rules apply
to sole-shareholder companies.

Re-valuation of assets
The equity capital may also be increased via a re-valuation
of the company‘s assets (e.g., trademarks registered in
the company‘s name). This method does not, however,
provide the company with additional financial resources.
It will not have any positive impact on the company’s
liquidity.

Forgiving existing shareholder loans and
transferring funds without a special legal title
In practice, it is commonplace for the shareholders to
forgive the loans that they granted to the company.
Pursuant to the Hungarian Civil Code8, such actions are
classified as donations because they generally consist of
a pecuniary contribution by and on the account of the
shareholders without receiving any consideration in
return. Such transactions (as they qualify as donations)
fall within the scope of the Act on Stamp Duties. The
same also applies to shareholders who simply transfer
money to the company‘s account without having or
creating any special legal title (e.g., increase in the
registered capital) for such transfer.

‚‚

The decision on the method of providing equity capital will ultimately depend on the
purpose of the financing and on tax and stamp duty issues. The company‘s financial
situation must be considered. Therefore, it is recommended to consult an accounting
and tax advisor before taking a final decision.

6
7

Act No C of 2000 on Accounting.
Act IV of 1959 on Hungarian Civil Code.
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Romania: New Support Scheme
for Renewable Energy
MONICA CONSTANTIN

After much debate, Romania has finally implemented an encouraging support scheme for
renewable energy.

Starting in 2004, a clear decision was made for a
mandatory quota system combined with the trading of
green certificates (the green certificates system). This
became operational in 2005. However, it was argued
that this incentive scheme was not attractive enough for
investors, the mere 7 MW of wind power installed up to
2008 representing the best argument. In light of the
commitments made under the Kyoto Protocol, Romania
had undertaken challenging targets (e.g., 33% of
renewable energy as a percentage of overall inland
energy consumption by 2010). It thus became clear that
the existing supporting scheme was not the competitive
tool needed to catch the attention of investors.

Support for renewable energy
In this context, a new law regulating an improved support
scheme for renewable energy was enacted at the end of
2008 (Law No. 220/ 2008 on the Promotion System for
the Production of Renewable Energy). The law stipulates
new targets for renewable energy as a percentage of
overall energy consumption for 2015 at 35% and for 2020
at 38%. However, in order to reach these targets, the
energy generated in hydro power plants with capacities
greater than 10 MW is also considered (hydro power
represents around 30% of the energy mix in Romania).
The incentive scheme benefits producers of renewable
energy generated from wind, solar, geothermal, biomass
energy, and biogas, as well as electricity generated in
hydro power plants with capacities of 10 MW or less.
One very important aspect is that the scheme applies for
rather long periods, which adds a degree of long-term
certainty to the project. Specifically, the scheme is
applicable for different periods, as follows:

• 15 years for renewable energy generated by new
facilities;
• 5 years for energy generated by imported wind turbines
that have previously been operated abroad;
• 10 years for energy generated in retro-fitted hydro
power plants with capacities up to 10 MW;
• 3 years for energy generated in hydro power plants
with capacities up to 10 MW that have not been retrofitted; and
• 10 years for energy generated from geothermal
sources.
The scheme applies from the moment the renewable
energy is effectively generated and the producers receive
corresponding green certificates.

The green certificates system
The green certificates system remains the main incentive
mechanism in favour of producers of green energy. Each
producer receives a certain number of green certificates
(depending on the specific energy source) which confirms
that the energy is “clean”. Green certificates are granted
as follows:
• 1 for 1 MW generated in new or retro-fitted hydro
power plants, or for 2 MW in case of hydro power
plants that have not been retro-fitted;
• 2 for 1 MW generated in hydro power plants with a
maximum capacity of 1 MW;
• 2 until 2015 and 1 commencing from 2016 for 1 MW
generated from wind;
• 3 for 1 MW generated from biomass, bio-liquid,
geothermal and similar sources; and
• 4 for 1 MW generated from solar energy.
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Energy suppliers are obliged to purchase a number of
green certificates annually equal to the result obtained
by multiplying the mandatory quota with the electricity
effectively supplied to its end-users during the respective
year.
The law sets forth the mandatory quotas for the period
between 2008 (5.26%) and 2020 (16.8%). From 2021 to
2030 the quotas shall not fall below the level for the year
2020 (i.e.,16.8%).
Renewable electricity producers and suppliers may trade
green certificates either on the centralised green certificates market or on the green certificates bilateral contracts market. A minimum and maximum trading value
for the green certificates, applicable until 2014, is set
forth in the law and is EUR 27 and EUR 55 respectively.
These values shall be adjusted annually according to the
Consumers Price Index for Romania. Between 2015 and
2030 the trading value shall not be less than the values
applicable in 2014.
Once Romania joins the Green Certificates European
System, electricity suppliers will also have the right to
acquire green certificates on the European green
certificates market. In particular, electricity suppliers and
producers will be allowed to trade green certificates on
the European market, subject to national targets for
renewable energy being already reached.

Renewable electricity may be sold on the wholesale
market, at the market price. The renewable electricity
generated in facilities with capacities less than 1 MW
may also be sold to implicit suppliers at regulated price.
The export of renewable electricity is subject to various
conditions and will not count towards national targets.
The import of renewable electricity is allowed after 2010
and will count towards national targets.

Additional incentives
The law also proposes a set of incentives to be developed and implemented by the government through secondary legislation. These incentives include: accelerated
depreciation, profit and excise tax exemptions, 50% reduction in licensing fees, expedited licensing procedures,
guarantees of up to 50% for amounts contracted under
long and medium term credit facilities, as well as incentives
for companies creating new employment opportunities.
Renewable electricity producers are also granted priority
access to the distribution/transmission grid, on the condition that it does not affect the safety of the National
Energy System.
If the national targets are not reached for two consecutive
years, the government will implement additional stimulation measures.

‚‚

The green certificates system remains the main incentive mechanism in favour of the
producers of green energy. Each producer receives a certain number of green certificates
confirming that the energy is ‘clean’.
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The Transformation Act and Cross-border
Mergers in the Czech Republic
JOSEF BARTOŠ

With only a slight delay of six months, on 1 July 2008 the Czech Republic fulfilled its obligation
to transpose Directive 2005/56/EC1 of the European Parliament and of the Council of 26 October 2005 on cross-border mergers of limited liability companies into the Czech legal system.
The Transformation Act
Such transposition occurred via Act No. 125/2008 Coll.
on Transformations of Commercial Companies and
Cooperatives (the Transformation Act). The Czech legislator used this opportunity to conduct a comprehensive
de-codification. Provisions on mergers were removed
from the Commercial Code as well as all parts of the
Commercial Code concerning transformations of companies and cooperatives, including division, transfer of
assets to a shareholder and changes of legal form. All
these procedures are now regulated by the Transformation Act. The Transformation Act introduced the possibility of cross-border mergers of Czech companies and
cooperatives, which was previously possible only by
creating a European Company (SE).
The legislator chose a new structure for the Transformation
Act which follows the structure of the German Transformation Act (Umwandlungsgesetz) of 1994. Part one includes general provisions regarding all kinds of transformations;
part two regulates domestic and cross-border mergers;
part three contains provisions on divisions and spin-offs;
part four deals with transfer of assets to a shareholder;
and part five addresses changes of legal form. Every part
contains general provisions for each transformation and
sub-parts regarding different legal forms. Practical experience with the Transformation Act in the second half of
2008 has shown that the new structure of the Act is more
logical and transparent than the previous regulation.

společnost; OHG) and limited partnerships (komandítni
společnost; KG) and cooperatives (družstvo). The Transformation Act goes even further than the Tenth Directive
in this regard. The merging companies must generally
have the same legal form, unless all national legal systems
concerned allow mergers of entities with different legal
forms. Czech law provides for a merger between a limited
partnership and an unlimited partnership, as well as for a
merger between a limited liability company and a jointstock company. As partnerships limited by shares (Kommanditgesellschaft auf Aktien) are not known under Czech
law, a cross-border merger with a foreign company of
this legal form is expressly allowed under the same
conditions as with a foreign limited partnership. A merger
of a Czech unlimited or limited partnership with an
Austrian or German partnership limited by shares is
therefore permitted. A Czech cooperative can only be
merged with another foreign cooperative.

Procedure

Permissible cross-border mergers

The cross-border merger procedure is generally similar
to that of domestic mergers. The same regulations for
the domestic merger apply unless special rules for a
cross-border merger are provided. The executive boards
of the parties to the merger prepare a joint Merger Project
and separate reports on the merger for each entity. A
court-appointed expert must make a report on the
merger, unless all of the shareholders of all merging
entities agree that this report will not be prepared. This
report must be made available to all shareholders of the
merging entity at its registered office.

Cross-border mergers are possible for all legal forms of
Czech companies, including unlimited (veř ejnǎ obchodn í

The Merger Project must be deposited at the collection
of deeds of the Commercial Register and published in

1

OJ L 2005/310,1.
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the commercial bulletin at least one month before the
approval of the merger. The publication rules apply to the
Czech merging entities. The bulletin must include information about the address where the shareholders’ and
creditors of the merging entities can obtain full information
about their rights at no cost. The decision on the approval
of the merger must be adopted by a qualified majority of
at least three-quarters of the votes of shareholders’ in the
limited liability company or joint-stock company attending
the general meeting, or two-thirds of the votes of members attending a cooperative members meeting.

The Transformation Act makes a simplified cross-border
merger possible if a transferring limited liability company
or a joint stock company is merging with its sole shareholder. Under these circumstances, the reports on the
merger and the expert’s report are not necessary. The
approval of a general meeting is not required. The merger
only needs to be approved by the executive boards.

As a cross-border merger is always connected with the
meeting of two or more national legal systems, the
Transformation Act regulates when Czech and foreign
law applies. During the initial preparatory phase, the
national law of the state which the merging entity is
subject to applies. In the second phase, it is governed by
the law of the state in which the succession entity has or
will have its registered office. The succession entity after
the cross-border merger may have its registered office in
a country other than the merging entity had before the
merger. The merging parties compliance with the legal
requirements is confirmed by a notary. If the surviving
entity is Czech, the notary certifies that all requirements
for the registration in the Czech Commercial Register
have been fulfilled.

Unlike the employees of the merging companies/
cooperatives in a domestic merger, during a cross-border
merger the employees have extensive participation rights
under certain circumstances, such as if one of the
merging entities has more than 500 employees and the
employees’ participation right existed prior to the merger,
or if the participation rights of the employees of a foreign
merging entity are more extensive than the rights of the
employees of a Czech limited liability company, jointstock company or cooperative.

Simplification
The Transformation Act simplifies the procedure for
mergers and other transformations in several ways. The
previous regulation was abolished, which had required
three notarial deeds for the merger of two merging entities
(notarial deeds on approval of the draft of the Merger
Agreement and a notarial deed upon conclusion of the
Merger Agreement itself). The Transformation Act only
requires a notarial deed on the approval of the Merger
Project, granted by the general meeting or the cooperative members meeting. A report on the examination of
the Merger Project by the supervisory board of the jointstock company or by the supervisory committee of a
cooperative is no longer necessary.

If the Merger Project is made in various language versions, the Czech version of the Project will prevail and the
parties cannot come to any other agreement.

The deadline for submitting the petition to the Commercial
Register was prolonged from nine to 12 months after the
decisive day of the merger or the division. This makes it
possible to decide on the transformation in the second
half of the year, with a decisive date as of the 1st of
January, and to use the financial statements of the
previous year during the transformation as the final
financial statements. On the other hand, one additional
duty has been introduced. While formerly only the
consent of the Tax Office was needed for deletion from
the Commercial Register, now Czech entities are obliged
to obtain the consent of the Tax Office for all transformations.
The cross-border merger becomes effective on the day
of its registration in the Czech or foreign commercial
register. The deletion of the Czech transferring entity from
the Czech Commercial Register is merely declaratory.

‚‚

The restructuring options of international groups with operations in the Czech Republic
have been extended. Cross-border mergers are now a viable alternative to the liquidation
process.
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Austria: New Minimum Information Standards
in the Life Insurance Sector
PETER KONWITSCHKA & MANUEL SCHALK

The Austrian Financial Market Authority has issued new minimum standards for information
requirements in the life insurance sector.
The minimum standards released in 2004 did not comply
with the recent case law of the Austrian Supreme Court,
which deemed that several unclear cost clauses violated
section 6 para 3 of the Austrian Consumer Protection
Act. It then took the Austrian Financial Market Authority
more than a year to react. The new minimum standards
from 22 October 20081 mostly follow the old minimum
standards except to amend and update them to be consistent with the Austrian Supreme Court jurisprudence. The
amendments affect the following information requirements:

years in accordance with section 176 para 5 of the
Austrian Insurance Contract Act.
• The surrender charge shall be explicitly stipulated with
the policyholder and constituted as a fixed amount or
percentage of a basis.
• Policyholders of unit-linked life insurance contracts shall
be informed about the amount of saving premiums, all
charged costs and the total premium amount.

• The performance statement of hybrid life insurance contracts (classic, unit-linked and index-linked policies) shall
from now on be issued in accordance with the provisions
significant for each appropriate insurance category.

• All products with an external guarantee shall contain all
information regarding the scope of the guarantee and
the guarantor. In Addition, the policyholder shall be informed about the default risk to be borne by him.

• All products shall relate explicitly to an existing product
category.

Temporary accounting support for
insurance undertakings

• The owner of the policy shall be informed about all
kinds of approved communication mediums. E-mail is
an acceptable communication medium. However, the
policy shall indicate the right of the policyholder to
withdraw the contract.

• The policyholder shall be informed explicitly about any
time period with no profit sharing.

So far, insurance undertakings have been obliged to evaluate their shareholdings and shares in affiliated companies in accordance with the strict lower-value principle.
As a result of the global financial crisis, insurers would
have been obliged to write-off their participations and
shares in listed companies at the stock exchange price.
This would have led to the result that significant assets
would be estimated lower than their real, long-term
values. A further negative consequence of an evaluation
in accordance with the strict lower-value principle would
be a decrease of the solvency margin below the required
minimum.

• The performance of the surrender value shall consider
the obligatory allocation of acquisition costs over five

Therefore, several aspects of the international accounting
standards for insurance undertakings were released and,

• Policyholders of classic life insurance policies shall be
informed that the interest rate is based only on the
savings premium.

1

FMA Minimum Standards for Information Requirements in the Life Insurance Sector dated 22 October 2008.
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thus, temporary accounting support was granted2. The
new provisions concern the following areas:
• The possibility to deviate from the strict lower-value
principle in case of evaluation of shareholdings and
shares in affiliated companies. Insurers may estimate
their shareholdings and shares in affiliated companies
at their real values, provided they intend to hold them
for a longer period of time.
• A similar provision was issued for interest on mutual
funds that contain solely or predominantly bonds and
other fixed-interest securities3. From now on the moderated lower-value principle shall apply also in this case.
This was only allowed if shares had been held directly
by the company.
• Hidden assets may be added to the equity capital until
the amount of the required solvency margin is achieved. For this, the approval of the Financial Market
Authority is required.
The financial statements of insurance undertaking offering only
unit-linked life insurance policies are affected by the global
financial crisis to a lesser extent than those of composite
insurers. Insurers offering unit-linked products require a lower
solvency margin as the policyholder bears the financial risk.

Cooling-off period for auditors
The amendments to the Austrian Commercial Code 2008
provide a cooling-off period for auditors of insurance undertakings4. The new provisions affect not only annual
auditors but also group auditors, auditors of significant
affiliated companies and auditors responsible for signing
the audit certificate. These persons are excluded from
the position as a representative of the insurance undertaking or affiliated company for two years as of the signing
of the audit certificate. This provision entered into force
on 1 July 2008. Appointments contrary to this provision
are invalid and appointed persons are not entitled to the
stipulated remuneration.

The Acquisition Directive5
facilitates acquisitions
This directive amends the provisions of the Life Insurance
Directive 2002/83 EC with regard to the evaluation criteria
and procedural rules for the regulatory assessment of
acquisitions and the increase of participations in the
financial sector6. The new provisions restrict the discretionary power of the competent authorities to approve
mergers and acquisitions. The directive shall be implemented by 21 March 2009.

‚‚

The new regulatory provisions for insurance undertakings support the stability of the
Austrian insurance sector and create more confidence.

2
3
4
5
6

Government bill (3 bill XXIV GP) was enacted on October 10, 2008.
Cp section 81h para 2a Austrian Insurance Supervision Act.
Federal Law Gazette 70/2008 (URÄG-2008).
Directive 2007/44/EC, OJ L 2007/247, 1.
Directive 2002/83/EC, OJ L 2002/345, 1.
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Ukraine: Joint Stock Companies have a New Law
ANTON PRYSYAZHNYUK & ALEXANDER POPP

This article outlines the most crucial legal requirements to be observed by Ukrainian joint
stock companies in connection with the newly adopted Law on Joint Stock Companies,
including new provisions on corporate governance, circulation of shares, share buy-outs
and shareholder rights and obligations.
The new Law on Joint Stock Companies (the Law) was
passed by the Ukrainian Parliament on 17 September
2008 and will come into force on 30 April 2009. The Law
will apply to all companies established after its effective
date, with the exception of certain transition provisions.
Existing joint stock companies will be granted a two-year
grace period to make their statutory documents and
other internal regulations compliant with the new requirements (unless they change the amount of their share
capital, denominate shares or issue securities within less
than two years, in such cases they must introduce
changes together with these actions in order to comply
with the Law).
The Law has 17 chapters and covers, inter alia, the
following issues:
•
•
•
•
•
•
•
•
•
•
•
•

establishment and management;
requirements regarding share capital;
securities;
shareholders’ rights and obligations;
dividend distribution;
establishment and operation of corporate bodies;
officials;
acquisition of significant and controlling blocks of shares;
mandatory share buy-out procedures;
material transactions and „interested transactions“;
auditing;
reorganisation and liquidation.

Significant new provisions

joint stock company is classified as a joint stock company
whose shares are listed on at least one stock exchange
and are offered to the public. A private joint stock
company is a company which undertakes private placements only. The number of its shareholders may not
exceed one hundred.
The Law introduces a new cumulative voting mechanism
for deciding on certain corporate issues during the general shareholders’ meeting. Cumulative voting is applied
to elect the members of the company’s corporate bodies
and is applied when an aggregate number of votes of a
shareholder is multiplied by the number of members of
the relevant corporate body. A shareholder may grant all
of his/her votes to one candidate or may distribute them
among all candidates. Using cumulative voting may be
mandatory depending on the type of a joint stock company and the number of shareholders. It is impossible to
have cumulative voting in a joint stock company with one
shareholder. It is mandatory for public joint stock companies to appoint the members of the supervisory board
via cumulative voting procedures. In private joint stock
companies voting may be either cumulative or pro rata
according to representation of shareholders on the
supervisory board. The voting mechanisms are determined by the company’s charter.
The Law requires that within two years from the date of
the legislation entering into law, all Ukrainian joint stock
companies must have their shares issued in nondocumentary form only. This requirement is designed to
prevent manipulation of shareholders’ registers.

A summary of some of the new provisions follows.
The Law no longer identifies joint stock companies as
closed or open but, instead, private or public. A public

The Law grants a pre-emptive right to buy out the shares
of a private joint stock company to existing shareholders
and/or the company itself provided that such rights are
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provided for in the charter. Such shares may be bought
for the price and under the conditions offered to a third
party, based on the pro rata principle, i.e., a number of
shares corresponding to the percentage he holds on the
date of the offer.

resolution or the list of issues to be approved by a general shareholders meeting should be distributed between
the shareholders, which, in turn, have to notify their decisions to the company in writing. Within ten days from the
date of the latest response, all shareholders must be
informed by the chairman of the general shareholders
meeting in writing about the resolution approved. The resolution is deemed approved if all shareholders voted for it.

The notice period for conveying a general shareholders‘
meeting has been reduced from 45 to 30 calendar days.
Publication in the official press is required when the number
of shareholders exceeds 1,000. (Currently, all joint stock
companies are required to publish such a notice.)

The Law exempts a single shareholder of a joint stock
company from the requirement to hold general shareholders‘ meetings. Therefore, such single shareholder will
not be required to observe the obligatory notice period
for conveying the general shareholders‘ meeting and will
have procedural flexibility in resolving company matters.

The general shareholders’ meeting has a quorum if 60%
of all shareholders have been registered for participation
on the first day. Currently, the quorum requirement is
60% plus one vote.

Companies with 10 or more shareholders must have a
supervisory board. Currently the threshold is 50. The
members of the supervisory board must be natural
persons. The general shareholders’ meeting may indicate
to establish membership on the supervisory board based
on the number of shares held by each shareholder.

Supermajority vote
A supermajority exists with three-quarters of the total
number of the votes of all shareholders, as opposed to
the previous three-quarters of the votes of the shareholders present at the meeting. A supermajority vote will
be required to resolve the following matters:

Significant and controlling blocks of shares

• changing of the charter;
• annulment of shares purchased by the company;
• changing the company from public to private or vice
versa;
• issuing of shares;
• increase or decrease of the share capital;
• a spin off or reorganisation;
• liquidation, appointment of liquidation committee; approving liquidation procedures and term for liquidation;
approving procedures for asset distribution between the
shareholders; approving the liquidation balance sheet;
• entering into significant transaction with a value equal
to or exceeding 50% of company’s assets based on
the latest annual financial statements.

A prospective purchaser of a significant shareholding
(i.e., 10% or more) in the company must notify the company in advance and publicise such intention in the official
press at least 30 days prior to the contemplated purchase.
An entity that wishes to buy a controlling block of shares
in the company (i.e., 50% or more) must make a mandatory offer for the remaining ordinary shares at a price
which is not less than the market value.
Transactions involving a value equal to between 25%
and 50% of the company’s assets (according to its latest
financial statements) require prior approval by a simple
majority vote from the general shareholders’ meeting.

The charter of private joint stock companies may indicate
other matters that require a supermajority, or even
unanimous vote.

Transactions involving a value equal to 50% of the company‘s assets require prior approval by a supermajority
vote from the general shareholders’ meeting.

The Law allows the shareholders to pass shareholders’
meeting’s decisions by the polling (quiz) method in both
public and private joint stock companies with 25 or fewer
shareholders if so prescribed by the charter. The draft

Transactions involving a value equal to between 10%
and 25% of the company’s assets require prior approval
from the supervisory board. If the supervisory board fails
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to approve the transaction, the decision will have to be
adopted by a general shareholders‘ meeting.
The Law prohibits dividing the subject matter of a transaction into portions in order to circumvent the above
voting requirements. Also, a company has the right to
indicate in its charter additional criteria regarding transactions that may be classified as significant.

Interested parties
The Law introduces a special requirement regarding
entering into transactions with interested parties. Interested parties include company officials and their
affiliates, as well as shareholders which solely or together
with its affiliates hold 25% or more of the company’s
ordinary shares and when such party alone or together
with others meet at least one of the following criteria:
• it is a counterparty in the transaction;
• it participates in the transaction as an intermediary or
agent;
• it receives remuneration for such transaction from the
company (or its officials) or from the other counterparty
in the transaction;
• it acquires an asset as a result of such transaction or
may otherwise benefit from the result of the transaction;
• it is an affiliate of a legal entity which is a counterpart in

the transaction or participates in the transaction as an
agent or intermediary; or receives a fee from the company or the entity which is a counterparty to the
transaction; or, as a result of the transaction, obtains
assets or will otherwise benefit from the transaction.
Should such transaction violate the interests of the
company, the supervisory board may prohibit the transaction or include this issue on the agenda of the general
shareholders’ meeting for further approval.

Mandatory buyout
Finally, the Law provides for a mandatory buyout by the
company of the shares of shareholders who vote against
certain fundamental issues regarding, e.g., change of
share capital, merger, consolidation, a spin off, transformation, change of the company from public to private
and entering into transactions involving the equivalent of
10% of the value of the company’s assets.
The price paid in such a mandatory buyout may not be
less than the market price for the shares.
The Law includes numerous other changes to the law on
joint stock companies not within the purview of this
article.

‚‚

Existing joint stock companies will be granted a two-year grace period to make their
statutory documents and other internal regulations compliant with the new requirements.
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Austria: The „Virtual“ Shareholders’ Meeting –
A New Option for Shareholders
ROMAN PERNER & MARKO PRUSNIK

The purpose of the Amendment-Act to the Stock Corporation Act 2009 is the implementation
of the EU Directive1 on the exercise of particular rights of shareholders of listed stock corporations. It intends, inter alia, to increase the possibilities for shareholders to participate in
shareholders’ meetings of stock corporations.
To facilitate the participation of shareholders in shareholders’ meetings, the Amendment-Act to the Stock
Corporation Act 2009 (Aktienrechts-Änderungsgesetz
2009, effective as of 1 August 2009; ARÄG 20092) allows
both listed and non-listed stock corporations to provide
for the possibility of electronic participation in their shareholders’ meetings in their articles of association. ARÄG
2009 only provides for the general provisions regarding
an electronic participation in shareholders’ meetings,
such as the diversification of risks in connection with
communication interferences. The detailed elaboration of
such participation is within the discretion of each company.

Electronic participation options
ARÄG 2009 provides for the following options for electronic participation in shareholders’ meetings:
• Satellite assembly (Satellitenversammlung): In addition
to a physical shareholders’ meeting, another shareholders’ meeting takes place simultaneously at a
different location, in Austria or abroad, which is linked
to the physical shareholders’ meeting by means of a
real-time, two-way optical and acoustic connection
(video conference) throughout the entire duration of the
shareholders’ meeting. The corresponding provisions
for physical shareholders’ meetings apply to the summoning and carrying out of the satellite assembly
mutatis mutandis.
• Distant participation (Fernteilnahme): A shareholder may
connect with the physical shareholders’ meeting by
1
2

means of a real-time acoustic and at best optical
connection (internet, mobile phone). The shareholder
may address the physical shareholders’ meeting and
can thereby exercise its right to speak and raise
questions.
Besides the aforementioned electronic participation options and those explicitly mentioned in ARÄG 2009, the
articles of association may provide for other electronic
participation options. In such case, it must be ensured
that the identity of the shareholder and the content of his
statements can be reliably determined (i.e., through an
access code or a secure digital signature).
However, even after ARÄG 2009 is adopted, it will still not
be possible to hold “virtual” shareholders’ meetings – by
way of a satellite assembly or distant participation –
without simultaneously holding a “physical” shareholders’ meeting within Austria.

Electronic exercise of voting rights
Pursuant to ARÄG 2009, the articles of association of a
stock corporation may provide for an electronic exercise
of voting rights (e.g., by email or directly on the internet)
of its shareholders (distant voting – Fernabstimmung).
In such case, the articles of association must determine
the time frame during which distant voting may be
exercised. It may be stipulated in the articles of association that distant voting may be permitted until a certain
point in time prior to the shareholders’ meeting, during a

Directive 2007/36/EC, OJ L 2007/184, 17.
It is anticipated that ARÄG will be passed before June 2009.
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specified time prior to and during the shareholders’ meeting, or limited to the actual duration of the shareholders’
meeting.
In the case where a distant vote is provided for in the
articles of association of a stock corporation, the corporation must provide forms (in case of a distant vote, by
email) and/or user interfaces (in case of online distant
votes via internet; e.g., on the homepage of the corporation). Besides providing a space for the casting of votes,
the forms and user interfaces must also provide a space
for objecting to a shareholders’ resolution.
In order not to affect the voting of other shareholders, the
number of votes cast by way of distant voting, as well as
the result of such votes, may not be disclosed to the
administrative bodies (management board, supervisory
board) or the other shareholders prior to voting in the
physical shareholders’ meeting.

Practical problems
Electronic participation in a shareholders’ meeting requires additional administrative and technical measures,
which may result in significant additional effort and expense for the company.
Furthermore, the company has to ensure that the meeting
is carried out without undue interference. In case of
severe interference of the acoustic or optical connection
of the satellite assembly, the physical meeting must be
suspended for the duration of the interference. Resoluti-

ons passed during such interference may be challenged.
Additionally, a satellite assembly requires a dual administration. On the one hand, in addition to the physical
meeting, the satellite assembly must be called in accordance with the legal requirements for the calling of a
physical shareholders’ meeting. On the other hand, to be
safe, a moderator should be appointed for the satellite
assembly to serve as a link to the chairperson of the
physical shareholders’ meeting.

Conclusion
ARÄG 2009 provides for the option of stock corporations
to foresee in their articles of association an electronic
participation in shareholders’ meetings. Unfortunately, due
to the above considerations, it is unlikely that many stock
corporations will make use of this option.
On the other hand, it seems likely that the distant voting
option will become popular as the additional effort and
expense will be relatively low. Distant voting is an attractive and uncomplicated alternative for shareholders
(especially foreign shareholders) to participate in the
decision-making process. Provided that the articles of
association allow for the casting of votes prior to the
shareholders’ meeting, shareholders could exercise their
voting right irrespective of the date or place of the physical
shareholders’ meeting. It will very likely boost participation
in shareholders’ meetings (especially free float shareholders), which is a good thing.

‚‚

Electronic participation in a shareholders’ meeting requires additional administrative
and technical measures, which may result in significant additional effort and expense for
the company.
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Cross-border Merger in Bulgaria
STEFANA PATSCHEVA

On 1 January 2008 the Amendment Act1 to the Bulgarian Commercial Act (bgCA)2 came
into force, and the Merger Directive3, among others, was implemented in Bulgarian Corporate Law, thereby placing cross-border merger in Bulgaria on a good legal footing.
The reorganisation/merger of companies in Bulgaria is
regulated in chapter 16 of the bgCA. In order to implement
the Merger Directive, a new Section 5, which governs the
reorganisation of companies having their seat in a member state or in an EEA state, was added.
Section 5 bgCA applies to mergers of the following types
of Bulgarian companies: (i) joint stock company, (ii) limited
liability company, (iii) partnership limited by shares and (iv)
European Company (SE) having its seat in Bulgaria (see
Art. 265g [г] bgCA).
A reorganisation under Section 5 bgCA is not effected
where a reorganising company which has its registered
office in the Republic of Bulgaria owns land and the newly
formed or acquiring company has its registered office
outside of Bulgaria. Investment companies are excluded
from Section 5.
A cross-border merger within the meaning of the bgCA
occurs where two existing companies merge into a newly
set up company, or a company is acquired by another
company (see Art. 262, 262a bgCA). A foreign company
acquiring a Bulgarian company is called an export merger; a Bulgarian company acquiring a foreign one is
called an import merger.

Cross-border merger procedure
A cross-border merger procedure is similar to a domestic
one. The management body of each of the merging
companies must first draw up the draft agreement of the
merger, which must contain, as a minimum, the re1
2
3

quirements listed in Art. 262zh [ж] bgCA (see
265d [д] bgCA.

Art.

The management body of each of the merging companies must then draw up a report intended for the
respective members explaining and justifying the legal
and economic aspects of the merger, especially the
adequacy of the ratio and the merger effects.
An independent expert must examine each of the merging Bulgarian companies and draw up a report. Alternatively, a common expert can be appointed by the
Registration Agency at the joint request of the merging
companies (the Bulgarian and foreign companies). The
expert report is not required if all the members of each of
the companies involved in the merger agree in writing. An
expert report prepared by the board of directors, such as
the “Aufsichtsrat” as envisaged in the Austrian Stock
Corporation Act (§ 220c AktG), does not exist in the bgCA.
The draft merger agreement and the merger report of the
management body must be filed with the Trade Registry.
Publication occurs ex officio and simultaneously for all
Bulgarian companies involved in the merger at least 30
days before approval of the merger by the general
meeting.
Pursuant to Art. 262n [н] bgCA, the expert report and the
report of the management body must be made available
at the seat and in the office of the relevant merging, (i.e.,
acquiring) company with its seat in Bulgaria so that each
member may request, at no cost, a copy or excerpt of
the reports.

Закон за изменение и допълнение на Търговския закон (Amendment Act on the Commercial Act), Official Gazette No. 48/1991, in its edition No. 105/2006.
Търговски закон (Commercial Act), Public Gazette of the Republic of Bulgaria No 48/18 June 1991, in its edition No 92/13 November 2007 (hereinafter: bgCA).
Directive 2005/56/EC, OJ L 2005/310, 1.
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The general meeting of each company must resolve on
the reorganisation and approve a reorganisation plan.
The quorums necessary for passing the resolution follow
the general rules regarding domestic reorganisations. A
quorum of three-quarter of all votes in the general meeting is required in respect of a joint stock company and a
limited liability company. Bulgarian law does not contain
the provision – which exists but is disputed in Germany
(see § 122g Abs 1 dUmwG4) and Austria (see § 9 Abs 1
EU-VerschG5) – according to which the passing of a
general meeting resolution on reorganisation also requires
approval of the employees of the company.

Art. 263c (s) bgСА governs the sell-out rights of members. A member of a limited liability company or a
shareholder in a joint stock company may exercise such
rights if their legal status is different after the reorganisation
and if they have voted against the reorganisation. Such
members may terminate their participation in the company by way of a notary certified notification sent to the
company within three months from the date of the
reorganisation. The selling member is entitled to the
quota due him prior to the reorganisation or shares according to the exchange ratio provided for in the
agreement or reorganisation plan.

Where the acquiring or the newly set up company has its
seat in another Member State, the management body of
each merging company with a seat in Bulgaria must request a certificate from the Trade Register that the
reorganisation is legal in respect of such company. Upon
the issuing of the certificate, the register makes ex officio
a check whether the merged/acquired Bulgarian company
owns land. If it does, the reorganisation is not permitted.

Consequences

Where the acquiring company has its seat in Bulgaria,
the reorganisation must be registered in the Trade Register, pursuant to Art. 265m [м] bgCA. Immediately after
the registration, the Bulgarian Trade Registry must inform the foreign registries about the registration and the
validity of the reorganisation.

Protection of members
Each shareholder or member may, within a period of
three months from the date of the reorganisation, file a
claim against the acquired or newly set up company for
the cash balance, provided the exchange ratio adopted
in the agreement or the reorganisation plan is not
equivalent. Pursuant to Art. 263p [r] bg СА, the claim
must be filed in the district court (Okrajen sud).

From a tax viewpoint, the transfer of assets from the
merging company to the acquired or newly set up
company is not subject to VAT (see Art. 10 Bulgarian VAT
Act (ЗДДС)6). Bulgarian companies participating in the
reorganisation are not subject to corporation tax (10%)
as the transaction within the reorganisation is tax neutral.
Any profit made by individuals from the exchange of
shares within the reorganisation is taxable upon a subsequent disposal of the shares (e.g., sale or exchange).
These profits are subject to a final tax of 10% (Art. 67
para 3 Taxation of Income of Individuals Act [ЗОДФЛ).
Unfortunately, Bulgarian capital companies owning land
are excluded from cross-border mergers under Bulgarian
law. Fortunately, it could be argued, the implementation
of the directive into Bulgarian law has not been carried
out timely or fully. This fact facilitates the reorganisation
process from the point of view of a merging company
from another Member State and makes it possible for
Bulgarian capital companies to merge with foreign capital
companies.

‚‚

Based on the Bulgarian Commercial Act, which has implemented the Directive in its
entirely, except for reorganising companies owning land in Bulgaria, cross-border mergers
are possible.

4
5
6

German Transformation Act.
Austrian Law on Cross-border Mergers of Limited Liability Companies.
Закон за данък добавена стойност (VATAct), Official Gazette No. 63/4 August 2006, in its edition No. 41/22 May 2007.
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Austria: New Proxy Voting
KATHRIN WEBER

The presence of minority shareholders in general meetings has been decreasing dramatically for a long time. The directive on the exercise of certain rights of shareholders in listed
companies (the Directive)1 is intended to work against this trend by facilitating proxy voting
and, thus, indirect participation in general meetings.
The draft of ARÄG 2009
On 14 October 2008 the Austrian Ministry of Justice presented the draft of the Amendment to the Stock Corporation Amendment Act 2009 (Aktienrechts-Änderungsgesetz 2009; ARÄG 2009; the Draft) which incorporates
the Directive into Austrian law. The Draft provides for
essential improvements in the area of proxy voting. These
improvements will allow the shareholder to exercise his
voting right more easily. Furthermore, the shareholder will
be protected against possible abuse of his vote. Pursuant
to the Draft, the changed provisions are already applicable
to general meetings called after 31 July 2009.

More possible proxy holders
Pursuant to the Draft, a shareholder may appoint different
proxy holders for different shares. The articles of
association (AoAs) of a company may limit the number of
persons the shareholder is allowed to appoint as proxy
holder. However, such limitation may not prevent a
shareholder who has shares of a company held in more
than one securities account from appointing a separate
proxy holder in regards to shares held in each securities
account in relation to any one general meeting. Therefore,
the AoAs cannot proscribe that a shareholder appoint
the particular custodian bank as proxy holder. Further,
the AoAs may not limit the right of the shareholder who
holds shares in the course of his business on behalf of
another person to grant proxy to each of his clients or to
a third party designated by his client.
Furthermore, the Draft forbids provisions in the AoAs that
limit who may be a proxy holder – provisions that are
4

valid under the current legislation. This, however, applies
only to listed companies. AoAs of non-listed companies
that only allow, e.g., proxy holders which are shareholders
themselves will remain valid even after implementation of
ARÄG 2009.

Facilitation of formal requirements
Currently, a proxy must be granted in writing. “In writing”
means affixing one’s personal signature to a standard
form or to a text drafted by the shareholder himself. The
Draft allows for granting a proxy by e-mail. However, the
email has to contain an advanced electronic signature or
a scanned personal signature. As the electronic signature
has not yet established itself and is considerably more
complex, the second possibility will likely prevail in practice. Finally, an electronic network can also be established
that allows the shareholder to grant proxy by using his
personal access code. This possibility is especially
interesting for professional proxy holders who may allow
the granting of a proxy via their website in a safe loginarea. The company cannot exclude or limit these types
of granting of a proxy, either through their AoAs or in any
other way.
A proxy must be granted separately from other declarations of the shareholder. Thus, proxy declarations
should not be hidden in texts or forms where the
shareholder is not aware that, by signing such texts or
forms, he is granting a proxy.
The notification to the company of the appointment of a proxy
holder may now also be done by telefax, in which case the
company must make corresponding arrangements.

Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on the exercise of certain rights of shareholders in listed companies, OJ L 2007/184, 17.
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No time limit
The 15-month limit for proxies granted to banks will
cease to apply. Proxies may be granted to anybody for
an indefinite term. However, the proxy holder must remind
the shareholder once a year that the proxy may be revoked at any time. This provision is to safeguard the
shareholder so he does not lose track of his vote and is
reminded of the right to issue instructions to the proxy
holder on how to vote at the general meeting.
The proxy may be revoked either in writing or in any other
electronic form mentioned above. The AoAs of non-listed
stock corporations may still allow for informal revocation,
e.g., verbally or by email, without an advanced electronic
or scanned personal signature.

Conflicts of interest
Persons actively bidding for proxies will have to disclose
all facts which may be relevant for the shareholder to
assess the risk that the proxy holder pursues interests
other than those of the shareholder. This regulation is
completely new to the Austrian Stock Corporation Act. In
the U.S., on the other hand, the solicitation for proxies is
common practice. To minimize risks to the shareholder,
the U.S. law provides for wide information duties and a
preliminary control of the information material by the
financial regulator, the SEC. The Austrian law also
provides for information duties but does not provide for
costly or time-consuming preliminary controls. Therefore,

the consequences of incorrect or lack of information from
the proxy solicitor are settled solely between the shareholder and the proxy holder.
A special conflict of interest may occur if the stock company itself, or members of its managing or supervisory
board, solicit proxies. The Austrian legislation does not
provide for duties to inform the shareholder in this case
but, rather, provides for the obligatory use of a proxy
statement. In this statement, the shareholder will have to
issue an instruction on how the proxy holder is to vote on
each item of the general meeting. Furthermore, the shareholder may already object to a resolution in this statement
and thereby save his right to appeal against the decision
of the general meeting later.
If the shareholder does not issue an instruction in the
statement, the proxy is invalid and a vote cast in the
name of the shareholder is invalid. If the shareholder fails
to issue an instruction only for some single items, the
proxy is valid but is treated as an abstention from voting
on such items. These rules safeguard the shareholder
from the risk that the company, or one of the members of
its management or supervisory board, uses his vote in its
own interest, and contrary to the interest of the
shareholder.
On the other hand, the company has the possibility to
solicit proxies prior to the general meeting itself and to
influence the outcome of decisions taken at the general
meeting – if it obeys these rules.

‚‚

ARÄG 2009 provides for some essential changes in proxy voting – changes that bring
opportunities for shareholders and stock corporations alike.
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Facilitating Business in Poland
DAG NILSSON

One year after the formation of the centre-right coalition government, amendments to the
Code of Commercial Companies and Partnerships and to the law on Freedom of Business
Conduct entered into force. These are important steps for facilitating business in Poland.
On 8 January 2009, an amendment to the Code of
Commercial Companies and Partnerships (CCC) entered
into force. It harmonised the existing legislation with EU
law and lowered the formal and financial requirements for
setting up and conducting certain forms of business in
Poland. On 14 January 2009, the Polish president signed
an amendment to the law on the Freedom of Business
Conduct (LFBC), which also facilitates the setting up of a
business and limits controls of enterprises.

The CCC amendment
The amendment to the CCC has introduced a number of
important changes, some of which can also be observed
in other European legislations. First, the capital requirements for corporations have been lowered. In order to
set up a company with limited liability (spółka z ograniczona odpowiedzialnościa), the minimum share capital is
no longer PLN 50,000 (ca. EUR 11,400)1 but only PLN
5,000 (ca. EUR 1,140). At the same time, the minimum
share capital for a joint-stock company (spółka akcyjna)
has been lowered from PLN 500,000 (approx. EUR
114,000) to PLN 100,000 (approx. EUR 22,800). Until
the amendment to the CCC entered into force, partners
in a civil partnership (spółka cywilna) were obliged to
transform it into a general partnership (spółka jawna) if
they crossed certain turnover thresholds. In practice, due
to the additional costs and complications, partnerships
would not transform and instead face the possibility of
being fined PLN 20,000 (ca. EUR 4,560). After the
amendment to the CCC, the transformation is now
optional.
An additional change introduced by the amendment to
the CCC is the definition of the body of the company
4

responsible for deciding the term of payments of dividends, which is the shareholders meeting (general
meeting in case of a joint-stock company). The right to
decide is transferred to the management board (limited
liability company) or supervisory board (joint-stock company) only if this body fails to decide on the term. Before
this change was introduced, tax authorities interpreted a
deferment of the term of payout of dividends as a gratuitous benefit made by the shareholders to the company,
making it subject to taxation. The new provision has been
made to avoid such an interpretation by the tax authorities
and its negative tax consequences.
Another change introduced by the amendment to the
CCC that aims to make it easier to do business in Poland
is the abolishment of the required form of a notary act for
the articles of association of a limited liability partnership
(spółka partnerska). This form has been kept for articles
of association of limited partnerships (spółka komandytowa), limited joint-stock partnerships (spółka komandytowo-akcyjna) and corporations. Another change is the
requirement to draft any declarations made by the only
shareholder to the company in the form of a written
document with signatures certified by a notary. This was
replaced with a simple written form requirement, on
condition that the shareholder is not the only member of
the management board. In the latter case, the notary act
form must still be observed.
Additional changes include: the criteria for the definition
of a holding company; the abolishment of the obligation
to disclose resolutions taken at general meetings of joint
stock companies which have been informally convoked,
where all shareholders are present and nobody objected
to conducting the general meeting or to the matters listed

According to the exchange rate of the National Bank of Poland of 29 January 2009.
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on the agenda; a certain limitation of the liability of the
person setting up a general partnership with a sole proprietorship; the possibility to repay additional payments
made by shareholders one month after the appropriate
publication has been made; and, finally, a reduction of
the penalty for not inserting information about the
company (such as the name, address, VAT number, etc.)
in letters, orders and on the website. The penalty was
reduced from PLN 10,000 (ca. EUR 2,280) to PLN 5,000
(ca. EUR 1,140).

The LFBC amendment
An amendment to the LFBC was also passed by the
parliament and signed by the president and is awaiting
publication in the official journal. This amendment also
aims to facilitate business in Poland.
According to the new legislation, a person willing to set
up a firm (sole proprietorship) will only have to file one
form in the office of the municipality instead of having to
go to several offices (e.g. the municipality, tax office,
statistical office, social security office). The above innovation, called the “one window rule”, because everything
can be taken dealt with in one place, should enter into
force on 31 March 2009. It should subsequently be
substituted by the “zero window rule”, according to
which an entrepreneur will be able to fill in all necessary
forms online. The “zero window rule” should enter into
force in mid-2011.
A second major issue which the amendment to the LFBC
tackled is that of controls made by state authorities.
These controls can be burdensome for the controlled
enterprise and can interfere with its day to day business.
A number of new provisions have therefore been enacted. First, only one control of an enterprise will be
allowed at the same time. The authorities must also notify

the control at least seven days in advance (with some
exceptions). Depending on the size of the enterprise, the
joint duration of the control has been limited to between
12 days (for micro enterprises) and 48 days (for large
enterprises). Finally, penalties have been introduced
against authorities who do not respect the above provisions and an entrepreneur will be able to claim compensation if the control was conducted contrary to the
provisions of the law.
The amendment to the LFBC also introduced some
minor changes. These for example facilitate the commencement of the business activity of a sole proprietorship
at a later point than its establishment, as well as greater
possibilities to suspend its business.

Summary
The changes to the CCC and the LFBC, while not
radically altering the legislation relating to businesses,
have improved certain areas that created problems for
businesses. Of particular importance is the lowering of
the share capital required to set up corporations, as it will
facilitate the use of such business forms by smaller
enterprises. The “one window” and “zero window”
policies seem like a good initiative, provided that they
make handling an application at the municipal office less
time-consuming.
The new provisions are part of a wider number of laws
intended to eliminate burdensome legal provisions which
were an obstacle to doing business (such as the recent
amendments to the civil law and the law on registered
pledges). Although concerns remain about the newly
introduced changes and more work needs to be done,
deregulation of the business environment without creating
risks to other participants on the market is the right way
forward.

‚‚

In practice, due to the additional costs and complications, partnerships would not in
fact transform and instead face the possibility of being fined.
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Important Changes to the
Slovenian Acquisition Law
TOMAŽ PETROVIČ & JERNEJ JERAJ

There have been some interesting and important recent changes to the Slovenian acquisition
law. These include so-called “anti-tycoon measures” and parallel amendments to the
banking law prohibiting the pledging of a target company’s shares to finance an offer.
In Slovenia, Directive 2004/25/EC of the European Parliament and Council on takeover bids (the Directive1) is
covered by the Takeover Act (Zakon o prevzemih, Ul. R-S
No. 79/2006; ZPre-1). The Slovenian takeover law did
not have to be substantially changed since the previous
Takeover Act (ZPre) already conformed with the idea of
the draft of the Directive. Still, some noteworthy changes
have been made.

a later acquisition of shares in the target company is generally not prohibited according to the provisions of
Slovenian commercial/corporate law).

Parallel changes in the banking laws
Parallel to this, the banking laws have been amended so
that Slovenian banks may no longer grant loans for the
acquisition of company shares which are secured, in
whole or part, by a pledge of that company’s shares or
other assets. If the bank nevertheless grants such a
secured loan for a takeover offer (or for an acquisition
which is not subject to the regulations of ZPre-1), the
loan will still be valid. The security, however, is not suitable
for reducing the financial risk rating. This means that the
bank must have more equity capital or reserves if it wants
to finance such offers. These rules are intended to prohibit the current practice (especially in the case of an MBO)
in which the target company is denied fresh capital.

“Anti-tycoon measures”
After some changes were introduced with ZPre-1 in August 2006, other significant changes were made in 2008
through amendments to ZPre-1, prohibiting the pledge
of a target company‘s securities for the purpose of
financing an offer. These changes were adopted in the
context of the so-called “anti-tycoon measures” and
proved to be necessary in light of the current financial
and economic crisis. Banks who had accepted stock in
the target company as security often remained without
sufficient security after the value of the stock dropped
considerably.

For loans from foreign banks granted for the acquisition
of shares in Slovenian companies or the stock of companies that are not subject to ZPre-1 (this also applies to
offers for the acquisition of stocks of foreign companies,
in case the national regulations of the respective country
do not state otherwise), the aforementioned regulations
do not apply, which is why the financing of such loans is
made comparatively more favourable for foreign banks.

ZPre-1 therefore requires that the prospectus include
proof by the bidder that the target company‘s stock or
other assets not owned by the bidder are not pledged,
either directly or indirectly. This is to ensure that the
bidder is capable of paying the sales price of the stock.
(The pledge of target company‘s assets to the bidder or

‚‚

According to Mr. Sašo Peče, vice-president of the Slovenian parliament in the last
legislative period, the new regulations put Slovenian banks at a competitive disadvantage
vis-à-vis foreign banks and lead to unequal treatment in the Slovenian market.

1

OJ L 2004/142, 12.
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Investment Protection: Unlawful Investors
will not be Protected
GEROLD ZEILER & KATARINA HRUSKOVICOVA

Many Bilateral Investment Treaties (BITs) contain provisions under which investments have
to be made in accordance with the host state’s laws. A violation of domestic law bears the
imminent danger that the investor will lose the protection of the BIT. This article will address
the scant jurisprudence on this point.
Legal basis for the necessity of adhering
to the host state’s law

host state laws and at a later stage tried to protect its
investment by raising claims against the host state.

For many foreign investors, the protection of their
investment by international law is an essential criterion
when they decide to invest. The extent of this protection
largely depends on whether the host state has concluded
a BIT with the investor’s home state and whether it is a
party to the European Charter Treaty and to the ICSID
Convention1.

Jurisprudence of international
arbitral tribunals

If the host state and the investor’s home state concluded a
BIT, this BIT will in many cases define the term “investment”
by reference to the host state’s law. The Austrian – Romanian BIT, for instance, contains the following provision: “For
the purposes of the Agreement […] the term ‘investment’
shall include all assets invested in by an investor of a
contracting party in the territory of another contracting
party in accordance with the latter’s laws”2.
The importance of these provisions has been demonstrated by recent jurisprudence of international arbitral
tribunals dealing with cases in which the investor violated
1
2
3

The tenor of the argument raised by the host states was
that only the host state’s laws are relevant for determining
whether the investors had actually made an investment
or not. Investments which do not qualify as investments
under the host state’s laws do not enjoy protection under
the BIT. The host states argue that the arbitral tribunals
consequently lacked jurisdiction to decide the investors’
claims. This argument was rightly rejected by the tribunals, which decided that the term “investment” must be
interpreted solely in accordance with the BIT and the
criteria established under international law.3
However, the tribunals also found that the purpose of the
reference to national law is that certain unlawful investments are excluded from the scope of the BIT. In these
cases the arbitral tribunals would lack jurisdiction to
decide on claims raised by the investors. If the investor

Convention on the Settlement of Investment Disputes between States and Nationals of other States, http://icsid.worldbank.org.
Agreement between Austria and Romania on the Mutual Promotion and the Mutual Protection of Investments, Federal Law Gazette III 1997/73.
Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic Pakistan, Decision on Jurisdiction, 14 November 2005; Salini Construtorri S.p.A. and Italstrade S.p.A. v. Morocco, Decision
on Jurisdiction, 23 July 2001.

75

Roadmap_072_085_4OK.indd Abs1:75

05.03.2009 13:18:06 Uhr

PRACTICE GROUP DISPUTE RESOLUTION

violates national law when making his investment, he runs
the risk of losing the protection provided by the BIT.
This was the crux of the decision rendered in the cases
of Inceysa v. El Salvador4 and Fraport v. Philippines5. In
both cases, the respective arbitral tribunals found that
the investor had consciously violated the host state’s law
when investing. In Inceysa, the host state argued that the
investor obtained the relevant concession contract by
fraud, as he had consciously presented incorrect financial
figures and false information on his experience gained in
similar projects. In Fraport, the investor sought to circumvent the host state’s laws on the maximum participation
a foreigner may hold in a Philippine company by acquiring
indirect participations and concluding undisclosed side
letters with other shareholders in order to increase his
control over the Philippine company.

state’s law. It restricted this requirement to the time when
the investor first establishes his investment rather than
extending it to the entire duration of the investment.
This limitation is generally welcome. At second glance,
however, it is problematic. Of course the point in time in
which an investment may be considered to have been
established is not easily defined. In Fraport, for instance,
the investor acquired shares in a local company and
concluded agreements with other shareholders during a
longer period of time. The “establishment” of the investment therefore may extend over a longer period of time.
Not knowing precisely when his investment was “established” may bring about considerable legal uncertainty
for the investor.

Good faith of the investor

The arbitral tribunals held that host states do not subject
themselves to the unlimited jurisdiction of arbitral tribunals. On the contrary, the arbitral tribunals’ jurisdiction is
limited to investments which have been established in
accordance with the domestic laws of the respective
host states. Consequently, if an investor does not make
an investment in accordance with the host state’s law,
the arbitral tribunal lacks jurisdiction.

When an investor invests, he often sails into relatively
uncharted legal waters. The Fraport tribunal attempted
to address this reality by taking into account whether the
investor acted in good faith when violating the host state’s
law. In the tribunal’s reasoning, an investor will not lose
the protection of the BIT if the host state’s domestic law
was unclear and the investor, although violating the law,
acted in good faith.

As can be seen from this line of jurisprudence, it is of
utmost importance for investors to comply with the host
state’s laws. Arbitral tribunals have realised, however,
that this somewhat rigid approach requires restrictions
on several points.

For instance, according to the tribunal, a legal due diligence report on which the investor relied but which failed
to indicate the relevant provision of the host state’s law
may prove the investor’s good faith. A further indi-cation
may be that the violation of the host state’s law was not
of primary relevance for the profitability of the investment.
The tribunal held that this can be assumed if the investor
could have established his investment in accordance
with the host state’s domestic law without any loss of
profitability.

Limitations of the approach
Conformity with the host state’s law only at the time the
investment was made would lead to considerable legal
uncertainty if the investor fears that any infringement on
his part of the host state’s domestic law during the time
he holds his investment would deprive him of the protection of the BIT.
The tribunal in Fraport therefore limited the timeframe
within which the investor must not have violated the host
4
5
6

The tribunal’s decision, however, did not explain in any
more detail when the criterion of ambiguity of the
domestic law is fulfilled, which created legal uncertainty
for the investor. It is the investor’s burden to establish
that he acted in good faith, something which may prove
difficult in practice6.

Inceysa Vallisoletana S.L. v. Republic of El Salvador, Award, 2 August 2006.
Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, Award, 16 August 2007.
Borris/Hennecke, Das Kriterium der Einhaltung von Vorschriften nationalen Rechts in ICSID-Schiedsverfahren – Anmerkung zum Schiedsspruch in der Sache Fraport v. Philippines, SchiedsVZ
2008, 49 (58).
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Minor violations of the host state’s law

the jurisdiction of the tribunal and larger violations that do.

Another argument which the tribunal in Tokios Tokeles
provided to investors who violated the host state’s law
was that the violation was only minor7. The tribunal had
been faced with the allegation that the investor had
disregarded certain formal requirements when establishing a company in the host state. The tribunal considered
the infringements to be minor and would not exclude the
investor from the protection of the BIT, as this would run
counter to the BIT’s object and purpose. The arbitral tribunal,
however, did not specify where the line is to be drawn
between minor infringements that bear no relevance for

Conclusion
There is clearly still a lot of legal uncertainty for investors.
Exceptions to the relevance of violations of domestic law
have been established by tribunals on a case-by-case
basis, which allow for induction towards more general
rules. Of course, the law is still being developed. Investors
are therefore advised to study the relevant BIT for
references to the host state’s law before investing and to
meticulously adhere to domestic law especially in the initial
phase of the investment.

‚‚

The protection offered by BITs may be lost if the investor fails to comply with the host
state’s laws.

Hungary: Those Glorious Workless Days!
LINDA HORVÁTH

Under Section 125 of the Hungarian Labour Code (LC), until 31 December 2008, employees
could be required to work normal hours on a holiday only if the employer operates continuous shifts or operates on such days due to the nature of its business. This has now changed.
Continuous shifts
There are two kinds of continuous shifts (see LC 118
Section (2)). The first is when the employer’s operation is
continuous, i.e., it is suspended for not more than six
hours daily or only for the reasons and for the duration
required for annual maintenance and repairs) and:
i) the employer provides basic public services on a
regular basis (e.g., public health, electricity, telephone,
water), or
7

ii) the economic or feasible operation cannot be ensured
with another work schedule because of objective and
technical reasons.
The second possibility to order continuous shifts is
justified by the nature of the work.

Nature of its business
An employer operates on legal holidays according to the
nature of its business (see LC 125.Section (2)) if:

Tokios Tokeles v. Ukraine, Decision on Jurisdiction, 29 April 2004.
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i) the service provided by the business is required by
local traditions or commonly accepted social customs
directly connected with the legal holiday, such as
shopping centres, gift shops and grocery stores,
market traders, and currency exchange companies,
as well as petrol service stations and the organisers of
legal holiday events, or

technology and informatics tools, and the work is needed
because of the type of services provided.

ii) the services are required on these days in connection
with the protection of human life, health, physical
integrity or property.

Except for the above four categories, the LC clearly
prohibits the ordering of work during normal working
hours on legal holidays. Neither party can deviate from
this provision in the employment contract or in a collective
labour agreement.

As the above categories covered only a small number of
companies, the old regulation did not offer an appropriate
legal solution for ordering work on public holidays. This
situation was faced mostly by multinational companies
acting in the financial or IT areas, providing services
abroad and having daily connection with foreign partners.
As economic life changed, the need arose for a legally
clear solution to this problem. Where services are mainly
provided abroad or in cooperation with foreign partners,
and the national holidays and official legal holidays of the
countries are not the same, the problem created
headaches for managers and HR departments.

New regulation
Due to the active involvement of the major economic
players, modifications to the LC came into force on 1
January 2009, addressing the needs of two further
categories of employers. Pursuant to the new regulation,
employees can be requried to perform ordinary work on
legal holidays in two additional cases. The first is when
the work is needed because the employer provides
services abroad (in most cases on the basis of a civil law
agreement), the work is carried out with information

The other case is when the employee works on
assignment abroad for a foreign employer and under the
law of that country work on a public holiday can be legally
required.

For those employees who can otherwise be required to
work normal working hours on legal holidays, the
employer can also order extraordinary work (special work
duty). Apart from this, special work duty can be ordered
only to prevent or mitigate the imminent danger of an
accident, natural disaster or serious damage, or of
danger to life, health or physical integrity (see LC 127
Section (1)).
Work carried out on legal holidays in normal working
hours is remunerated differently and is considered as a
special work duty. If the employee is paid monthly and
works normal working hours on a legal holiday, normal
remuneration shall be paid for that day, in addition to his
monthly wages. So he receives 100% pay for that day, in
addition to his regular wages. In the case of performing
special work on legal holidays, the employee is entitled
to overtime pay in addition to normal pay for the extra
day. Overtime pay is 100% extra pay beyond normal
wages if work is because of a public holiday, or 50%
extra pay plus a day off in lieu of the day worked (see LC
147 Section (3) and 149 Section (1)-(2)).

‚‚

Due to the active involvement of the major economic players, modifications to the LC
came into force on 1 January 2009, addressing the needs of two further categories of
employers.
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Austria: Factual and Former Directors are
Liable for Insolvency Procrastination
WOLFGANG HÖLLER & JOHANNES FUHRMANN

It is not necessary to be registered as a director in the Commercial Registry to be liable
for insolvency procrastination. According to the ever-stricter practice of the Austrian
Supreme Court, factual and former directors are liable if a company does not file an
insolvency petition on time and creditors incur damages as a result.
Liability for procrastination
The director of an Austrian Limited Company (GmbH) is
obliged under para 69 of the Austrian Bankruptcy Act
(Konkursordnung; KO) to file a petition to commence insolvency proceedings if the prerequisites are met. A prerequisite for capital corporations is the illiquidity or overindebtedness of the company as defined in the insolvency
law. The filing must occur without culpable delay, but in
any case within 60 days. If the director does delay, he is
personally liable to the creditors of the company for
damages resulting from this delay.

Liability of a “factual” director
Should liability for delay extend not only to directors
actually registered in the Commercial Registry but also to
persons who are not registered but who act as directors
(so called “factual” directors)? This point has long been
argued by scholars.
Court rulings on the liability of factual directors of a GmbH
have been sporadic1. In a recent decision, the Austrian
Supreme Court agreed with the dominant legal doctrine
and affirmed the liability of factual directors2.
The Austrian Supreme Court argued that if, in carrying
out the prerequisites for initiating an insolvency proceeding, a person assumes authority as director without being
formally appointed as such, he must use his influence to
effect the petition. The court did not address what level
of “assumption of directorial authority“ is required for
1
2

liability of a factual director to arise as, in its opinion, the
case was a prime example of factual management.
The factual director had previously been the company’s
sole shareholder and director. He later inserted his
daughter as a nominee registered director and transferred
pro forma a majority of the shares of the company while
remaining a minority shareholder. His daughter never
acted as a director and was on maternity leave during
part of the relevant time period. When she was in the
company, she only performed subordinate tasks. All economically relevant decisions were made by her father. It
was therefore clear to the court that this was a case of
factual management giving rise to the liability of the
factual director for his delay.
It remains to be seen where the Austrian Supreme Court
will draw the line for (co)liability of a factual director.
According to scholars, to conclude that there was factual
management, the factual director must take a permanent
and distinct role as a representative of the company
entitled to file for insolvency. The repeated use of a
shareholder’s authority to instruct is not enough. External
representation of the company is key. The person in
question must “according to the overall impression of his
acts” take charge of the fate of the company.

Liability of a former director
According to a recent decision, a director whose company is illiquid or over-indebted may not escape responsibility, even if he resigns and is deregistered from the
commercial registry.

Austrian Supreme Court, 22 October 1997, 7 Ob 2339/96p.
Austrian Supreme Court, 17 December 2007, 8 Ob 124/07d.
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The following case was heard by the Austrian Supreme
Court. The director of an insolvent GmbH left the company
and was deregistered from the commercial registry. The
company was already illiquid; however, insolvency proceedings were not commenced until three years later.
Between the withdrawal of the director and the commencement of the insolvency proceedings, new financial
obligations were assumed by the new director.
The court concluded that the former director was liable
for all obligations entered into by the new director, which
theoretically had to be reckoned with because she had
violated her obligation to file for insolvency pursuant to

para 69 Abs 2 of the Austrian Bankruptcy Act prior to her
withdrawal. The former director argued that a retired
director cannot influence the acts of the new management,
in particular with respect to the assumption of new obligations with previously nonexistent creditors. The court
rejected this argument on the grounds that, if the director
had fulfilled her obligations to file for insolvency on time,
it would not have been possible to assume the new
obligations. The purpose of para 69 of the Austrian Bankruptcy Act is in particular to withdraw insolvent companies
from the market and thereby protect those who would
then not have dealt with the company.

‚‚

Factual and former directors cannot circumvent their responsibilities, meaning they
cannot circumvent liability.

Romania: Labour Legislation Updated
CARMEN ȘTIRBU

Recently, a number of important changes have been made to Romanian legislation on labour
matters. This article provides a brief update of some of the more important changes.
Minimum gross basic salary

• between 1 July 2008 and 31 December 2008: RON
540 per month, i.e., RON 3.176 per hour;

In 2007, the minimum gross basic salary at the national
level (the Minimum Salary) was RON 3901 per month for
a complete working programme of 170 average hours
per month, i.e., RON 2.294 per hour.

in both cases for a complete programme of 170 average
hours per month.

In 2008, the Minimum Salary was increased twice, based on
Government Decision No. 1507/12 December 2007, as follows:

The Minimum Salary was established as of 1 January 2009
based on Government Decision No. 1051/10 September
2008 at RON 600 per month for a complete programme
of 170 average hours per month, i.e., RON 3.529 per hour.

• between 1 January 2008 and 30 June 2008: RON 500
per month, i.e., RON 2.941 per hour;
1

Paying a basic salary lower than the Minimum Salary

The official exchange rate on 16 February 2009 was approximately 4.3 RON for 1 EUR.
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shall be sanctioned with a fine of between RON 1,000
and RON 2,000.2

employer is the amount of income representing the calculation basis of the individual contribution of the employee.

Social insurance contributions

Unemployment contributions

Art. 16 of Law No. 387/31 December 2008 on the social
insurance state budget for 2008 established the social
insurance contributions for 2008 (due by employees and
employers) at the following levels:

Art. 17 of Law No. 387/31 December 2008 on the social
insurance state budget for 2008 established unemployment contributions for 2008 at the following levels:

• between 1 January 2008 and 30 November 2008
- for normal working conditions: 29% (employee 9.5%;
employer 19.5%)
- for unusual working conditions: 34% (employee 9.5%;
employer 24.5%)
- for special working conditions: 39% (employee 9.5%;
employer 29.5%)
• starting 1 December 2008
- for normal working conditions: 27.5% (employee 9.5%;
employer 18%)
- for unusual working conditions: 32.5% (employee
9.5%; employer 23%)
- for special working conditions: 37.5% (employee 9.5%;
employer 28%)

•
-

starting 1 December 2008
employer: 0.5%
employee: 0.5%
persons insured based on unemployment insurance
contracts, such as independent professions: 1%

The basis for calculating unemployment contributions is
(i) for the employee, the monthly gross income and (ii) for
the employer, the amount of gross individual income to which
the employees’ individual contributions are calculated.

Contribution to the Fund Securing Payment
of Salary Receivables
Art. 17 of Law No. 387/31 December 2008 on the social
insurance state budget for 2008 established the employer’s
contribution for 2008 to the Fund Securing Payment of
Salary Receivables at 0.25%. The same percentage
applies for 2009. The calculation is based on the amount
of income which constitutes the calculation basis for the
individual unemployment contribution (i.e. the monthly
gross income of the employees).

Prior to 2008, the monthly calculation basis for the
individual social insurance contribution of the employer
was calculated as the average number of employees from
the month for which the contribution is calculated multiplied
by five gross average salaries. Starting 1 January 2008,
the basis for calculating the individual social insurance
contribution of (i) the employee is the gross monthly
income (in case of medical leave, the minimum gross basic
salary from working days on medical leave, except for
labour accidents or professional diseases), and of (ii) the

3

between 1 January 2008 and 30 November 2008:
employer: 1%
employee: 0.5%
persons insured based on unemployment insurance
contracts, such as independent professions: 1.5%

The same levels have been provided for 2009.

• for 20093 the social insurance contributions shall have
the following levels:
- for normal working conditions: 28% (employee 9.5%;
employer 18.5%)
- for unusual working conditions: 33% (employee 9.5%;
employer 23.5%)
- for special working conditions: 38% (employee 9.5%;
employer 28.5%)

2

•
-

Contribution to the Fund for Labour
Accidents and Professional Diseases
Art. 18 of Law No. 387/31 December 2008 on the social insurance state budget for 2008 established the employer’s

The basic salary is established by multiplying the minimum hierarchy coefficients established under the Collective Labour Agreement at the country level with the minimum salary at the
company level.
The levels of contributions provided for 2009 may change during the year.
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contribution for 2008 to the Fund for Labour Accidents
and Professional Diseases as 0.4% to 2% depending on
the risk class.
For 2009, the employer’s contribution to this Fund shall
be 0.15% to 0.85% depending on the risk class.
The calculation is based on the amount of monthly gross
income or, in case of medical leave, minimum gross basic
salary for working days on medical leave, except for
labour accidents or professional diseases.

Health insurance contributions
Art. 9 of Law No. 388/31 December 2008 on the state
budget for 2008 established health insurance contributions at the following levels:

• for employers:
- 5.5% between 1 January 2008 and 30 November
2008
- 5.2% starting with 1 December 2008
• for employees: 5.5% as of 1 July 2008 (previously 6.5%)
For 2009, health insurance contributions shall be maintained at the same levels (i.e. employer: 5.2%; employee:
5.5%).
The basis for calculating health insurance contributions is
(i) for employees, the monthly gross income (if with
disabilities, the gross minimum salary at the country level);
and (ii) for employers, the amount of gross individual
income/gross minimum salaries at the country level to which
the employees’ individual contributions are calculated.

‚‚

Paying a basic salary lower than the Minimum Salary shall be sanctioned with a fine
of between RON 1,000 and RON 2,000.

Foreign Employees in Ukraine
PAVEL GRUSHKO

Many business owners are not aware of the laws applicable to the employment of foreign
staff in Ukraine, or consciously ignore them, thereby risking fines and even expulsion of
their staff.
Facts

Requirements

A foreign employee usually applies for a “business travel
visa”, enters Ukraine with that visa, and commences
work in reliance on a “work permit” provided by his employer. However, a business travel visa only allows a
person to enter the country, not to work there. If a person
does take up work on a business travel visa, fines may
be imposed on the employer. The employee may also be
expelled and prohibited from returning (although such
measures are rare and are selectively practised).

Besides a work permit, anyone wishing to take up lawful
work in Ukraine must obtain a special “immigration visa”,
which is issued to the employee by the relevant Ukrainian
embassy in his home country after presentation of the
work permit obtained by the employer and made available
to the employee. After the employee’s entry into Ukraine,
the employer must then apply to a special Ukrainian
immigration service agency for a “temporary residence
permit”.
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Necessary steps/residence permit
The requirements for obtaining such a residence permit
vary depending on the local immigration service agency.
Before making such an application, it is therefore advisable to contact the relevant agency directly in order to
clarify the details.
Both the employee and the employer must provide
documents for a temporary residence permit to be issued. An application is then made by the employer.
Within seven days from the application, the employee
must call on the immigration service agency personally in
order to receive his temporary residence permit. This
permit will be noted (in the form of a rubber imprint) in his
passport.
Within another 10 days from the receipt of the temporary
residence permit the employee must apply to the local
Housing Utility Service Agency (Житлово-експлуатаційна
контора) to get temporarily registered at the address of
the employee’s domicile in Ukraine. A fine of up to ca.
EUR 260 may be imposed for failure to get temporarily
registered.

Possibilities and consequences
Having obtained the temporary residence permit and the
confirmation of such in his passport, the employee may
enter or leave Ukraine at any time by presenting his
permit and passport at the Ukrainian border control.

However, it should be noted that a temporary residence
permit is valid for a maximum of one year (hence, only as
long as the work permit is valid). The Ukrainian employer
should therefore seek to renew the work permit and
temporary residence permit at least one month before
their expiry.
It should be additionally noted that foreign staff who
come to Ukraine to work in a representative office of a
parent company are exempted from the obligation to get
a work permit and a temporary residence permit. To this
effect, foreign nationals should apply for a business visa
(designated for and issued to, inter alia, personnel of the
representative office). Upon arrival of the foreign national
in Ukraine, his representative office applies to the Ministry
of Economics of Ukraine, which issues a special service
card that allows him to work without any restrictions in a
particular representative office.
In spite of fines envisaged for violation of employment
rules by foreign personnel, the vast majority of Ukrainian
companies, even when aware of the necessity of receiving
a temporary residence permit, consciously disregard the
rules and, instead, follow the scenario described above.
There are reasons for this: (i) the regulation of work
permits and temporary residence permits is contained in
a number of different legal acts, making it quite difficult to
comply with all formalities in a proper and timely manner;
and (ii) there is no effective control by the Immigration
Service Authority of Ukraine, thereby limiting the risks of
violations.

‚‚

Current trends indicate that authorities are changing their relatively lenient approach to
immigration policy. Foreign nationals entering and leaving Ukraine should expect more
intensive border controls. Also, stays of employees are registered meticulously.
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Austria: Variable Termination Dates
for Employment Contracts
HANS GEORG LAIMER & GEROLD ZEILER

Notice periods and termination dates must be observed for unilateral termination of an
employment contract. The legal requirements may be changed in the collective bargaining
agreement and the employment contract. The Austrian Supreme Court has now confirmed
that different termination schemes may be agreed for employees and employers.
Facts

Consequences

A termination date determines when an employment
relationship is dissolved and hence actually ends. In a
recent judgment, the Austrian Supreme Court1 ruled that
different termination dates may be applicable to employers
and employees who are subject to the Austrian Salaried
Employees Act.

This allows language to be incorporated into an employment contract whereby under the above conditions (i.e.
applicability of the statutory notice periods under the
Austrian Salaried Employees Act) it may be lawfully
agreed that the employer has 24 possible termination
dates per year while the employee has only 12.

New Supreme Court case law

If in derogation of legal notice requirements it was contractually agreed that the same notice periods apply to
both parties, it is still not possible to allow only the
employer to give notice of termination on the 15th day of
a calendar month.

The court ruled that an employment contract may allow
an employer to give notice of termination on the 15th or
on the last day of a calendar month (provided that he
observes the statutory notice period) even if the employee
may terminate the contract only on the last day of the
month subject to the statutory one-month notice period.

‚‚

Based on recent Supreme Court case law, 24 termination dates for an employer but
only 12 termination dates for an employee per year may be lawfully agreed.

1

Austrian Supreme Court, 28 November 2007, 9 ObA 116/07k.
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A Modern Procedure for
International Trademark Registrations
CHRISTIAN SCHUMACHER

In the past it was often necessary to wait until an Austrian-based trademark had been registered
to be able to get protection in other countries by way of the so-called “International Registration”
under the Madrid System. Since 1 September 2008 this wait is now over. A modern regime is
now in force between nearly all contracting parties of the Madrid System.

trademark applications requires a significant investment
of time and money.

Necessity of international protection
An internationally operating company is well advised to
protect its trademarks internationally. Only trademark
registrations in the country where an infringement takes
place protect against such an infringement. For example,
to have a solid basis for actions against the distribution of
a similar branded product in Ukraine – which may constitute a trademark infringement – a trademark registration in
Ukraine would have to be obtained.
Within the territory of the EU, the Community Trademark
provides a uniform standard instrument for trademark
protection, with the added advantage that the territorial
scope of protection will widen in tandem with future
enlargements of the EU (the Community Trademark
comes into force automatically in new Member States
from the date of their accession). Outside the territory of
the EU, a company would have to contact the respective
national trademark office and observe local application
formalities. The coordination of such foreign national

“International registration” according
to the Madrid System
Relief for aforementioned is provided by “International
Registration” according to the Madrid Agreement. According to this agreement (Austria is a party since 1 January
1909), trademark protection can be obtained by all
parties of the treaty with one single application filed with
the International Bureau of the World Intellectual Property
Organization (WIPO) in Geneva. First, a base trademark
in the home country is needed. Then, in the international
application, the applicant designates the countries to
which the trademark protection shall be extended. The
application is forwarded by the International Bureau of
the WIPO to the designated countries and examined by
them to determine according to their national law whether
the registration criteria are fulfilled. If the national trademark office does not object to the registration, the appli-
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cant obtains automatically the same protection as a
national trademark registration without taking any actions
at the national trademark office. Only in case of objections
by the national trademark office must the applicant
correspond directly with the national trademark office
and respond to the objections.

Once trendsetting, now antiquated
The basis for the Madrid System dates back to the late
19th century. By 1891 the Madrid Agreement on the
International Registration of Trademarks had been concluded. The 1989 Protocol to the Madrid Agreement (the
Madrid Protocol) was intended to accommodate intervening developments. The new rules allowed other
countries to join the Madrid system, which now covers
84 contracting parties2.
Although the new Madrid Protocol rules provided many
advantages, they also brought certain disadvantages for
applicants, e.g., the possibility to charge higher national
fees and longer refusal of protection notification periods.
Hence, a special provision stipulated that the Madrid
Protocol would only apply between parties that were
both not parties to the Madrid Agreement of 1891.
Consequently, an applicant coming from one of the
traditional parties to the Madrid Agreement (e.g., Austria)
was confronted with a mixed legal situation. Vis-à-vis
other traditional parties (e.g. Germany, France, Italy,
Switzerland) the old rules were still in force. Towards the
new parties (e.g., Australia, Japan and recently the US)
the new rules applied.
The parties have now agreed that, with effect from 1
September 2008, the rules of the Madrid Protocol have
primacy. This means that the abovementioned disadvantages are removed. Only towards six contracting parties3
which are not party to the Madrid Protocol does the old
regime continue to apply.

Advantages of the new rules for the applicant
The International Registration can already be based
merely on a trademark application; it is no longer
necessary to await the final registration of the trademark.
2
3
4

Any delays in the application procedure of the base
trademark in the home country do not lead to further
delays in the international registration. Further advantages
concern eased regulations about the question of which
country is the “home country”, the language (in the past
exclusively French, now also English) and the extended
possibility of direct communication with the International
Bureau at the WIPO without having to first “detour”
through the home trademark office.
The new rules may have a particularly positive effect in
case of a “central attack” against the International Registration. During the first five years, the International Registration depends on the existence of the base trademark in
the home country. If registration in the home country is
denied, or if a third party successfully challenges the
registration, the International Registration automatically
ceases to exist, including any protection in the designated
countries. According to the old Madrid Agreement the
trademark owner in such a case had to apply for new
trademarks in the respective countries and suffer the
disadvantage of later priority. If a third party had gained
protection for a similar trademark in the meantime, he
would be left empty-handed. According to the Madrid
Protocol, in such a case a priority-saving transformation
into national applications is possible4. While the trademark
owner then has a higher work load, as the trademark
applications have to be prosecuted nationally, he can keep
the priority dates of the original International Registration.

“Opting-back” in connection
with Community Trademarks
Due to the also recently introduced link between the
Madrid System and the European Community Trademark,
the trademark owner benefits from another crucial
advantage. If obstacles arise in one Member State, or if
the Community Trademark had been successfully
challenged by an opposition filed by owners of older
similar rights in one of the Member States, this generally
leads to the loss of the entire Community Trademark
application. Now, if the trademark owner has designated
the European Community by way of an International
Registration, he can apply for conversion of the community designation into single designations of those Member

Status as of 27 October 2008, actual list can be found at: www.wipo.int/madrid/en/members/.
Since 27 January 2009.
Art 9quinquies MMP.
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States, in which such obstacles do not apply (called
“opting-back”), instead of a conversion into separate
national applications.

offices of the Member States separately, meaning a
massive reduction of costs and work. It is therefore
advisable to file an application for a Community Trademark
by way of the Madrid System, especially if additional
protection is sought outside of the EU or if a geographical
expansion is planned for the future.

The big advantage of this form of conversion is the fact
that the prosecution of the trademark applications does
not have to be done in all of the national trademark

‚‚

Since 1 September 2008, international trademark registrations have been subject to
improvements which make it easier for companies to secure trademark protection abroad.

Poland: The Use of Reputable Logos
for Advertising Purposes
ANETA PANKOWSKA

According to the Polish courts, can well-known device trademarks (i.e., logos) be used for
advertising and information purposes?
when it is for the justified needs of the users and purchasers
of goods and, at the same time, complies with fair practices
in production, trade or services (the so-called “referential
use of a trademark”).

Legal situation
According to the general rule of trademark law, the use of
a trademark requires the trademark owner‘s consent.
However, the exclusive right conferred by a trademark is
limited by two general exceptions.

The legal concept of exhaustion of rights to the trademark
in the Polish Industrial Property Act of 30 June 2000 (the
PIP; applying to trademarks registered in the Polish Patents
Office) corresponds with the concept in Council Regulation
no. 40/94 dated 20 December 1993 relating to the
Community Trademark1 (the Regulation). It forms the legal
ground for decisions of the Polish courts on infringement
of the right to community trademarks. Also the concept of
the referential use of a trademark accepted in the PIP
(Article 156, section 1, point 3) is similar to that stated in
the Regulation (Article 15, point c).

Firstly, if the goods were brought onto the market in any of
the EU countries by the trademark‘s owner or with its
consent, third parties are free to offer these goods further
on the EU market. This freedom is a consequence of
applying the principle of “exhausting the right to the
trademark” and may be limited only in exceptional circumstances provided for by law.
Secondly, if the use of a trademark is necessary to indicate
the designation of the goods, in particular, where it relates
to offering spare parts, accessories and other services.
Trademark use for this purpose is, however, only allowed
1

In relying on the principle of exhaustion of the right to a
trademark, there is a common stance that persons offering

OJ L 1994/11, 1.
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goods bearing a trademark for sale on a subsequent
occasion may inform of this fact (also by advertisement) by
using the trademark. If offering goods with the trademark
for sale on a subsequent occasion is legal, the trademark
owner cannot object to the use of the trademark also to
inform about the sale of goods or to advertise it.
The nature of the referential use of the trademark
determines the fact that the use of the trademark in relying
on this rule constitutes usage for informative purposes.
Setting precise boundaries for the permitted use of
trademarks for information (advertisement) is particularly
important for reputable device trademarks (i.e., logos),
which not only distinguish the origin of goods of one
entrepreneur from another but also, because of their
specific advantage of recognisability, attract clients by
simply evoking in them an association with good quality
goods/services (a Reputable Logo). Furthermore, the
Reputable Logo gives the enterprise using the Reputable
Logo a positive image to a potential client. In these circumstances there is a risk that the user of the Reputable Logo
for information purposes (advertisement) will want to use
its reputation to evoke the same positive images about
their own enterprise as potential clients have about the
enterprise of the Reputable Logo‘s owner.

Previous court rulings
Previous court rulings of Polish courts on this subject were
set out by the Supreme Court ruling dated 27 October
2004 (Case no. III CK 410/03). In the aforesaid case, an
unauthorised service station also selling spare car parts
produced by a well-known European car manufacturer
used the manufacturer’s trademarks for information and
advertisement purposes. The dispute involved both the
possibility of using the word trademark and the device
trademark (being a Reputable Logo).
The court, relying on prior rulings of the European Court of
Justice, held that the use of the trademark for advertisement
and information purposes is allowed if it does not mislead
a client into thinking that commercial ties exist between
the trademark owner and the person using the trademark
for advertisement or information purposes on the goods
for sale or the business being conducted. The court was
of the opinion that use of the trademark does not suggest
in particular that the trademark user belongs to the

commercial chain or range of services organised by the
trademark owner. Primarily, such confusion may occur in
circumstances where the person using the trademark for
information purposes (advertising) uses it in a similar
manner to the entity which has a right under the license (in
this case, the authorised dealer). Referring to the use of
the Reputable Logo for information (advertising) purposes,
the court did not provide any particular protection for the
Reputable Logo.
According to the general rule set by the court, use of the
Reputable Logo for information (advertisement) purposes
should be allowed in principle. It is possible to order a
complete prohibition of use only when a limitation on the
Reputable Logo‘s use does not simultaneously guarantee
that the risk of misleading clients as to the existence of
commercial ties between the parties is cancelled out.
As a result of the above ruling, the Polish courts consciously
avoided ordering a general prohibition of the use of a
Reputable Logo for advertisement and information purposes. They limited themselves to prohibitions in a given
form of use that had been established in the course of the
proceedings as an infringement of the rights of the trademark owner. This does not assure owners of a Reputable
Logo that by bringing a case to court they will achieve the
desired result. Obtaining a prohibition on the use of defined
forms of a Reputable Logo does not guarantee against
infringement of their rights in the future, such as using the
Reputable Logo in new forms which the prohibition does
not cover.

Is this the beginning of change?
Rulings made last year by the Polish Court for Community
Trademarks (convened to resolve matters connected with
infringement of rights of owners of community trademarks),
issued against entrepreneurs selling BMW cars and/or
offering maintenance services for them, indicate an effort
by the court to change the existing legal norm. The court
disputes were initiated in connection with use by the
defendants of the BMW world trademark and the BMW
device trademark (logo BMW) to inform about and
advertise their activities.
In all cases the court imposed a general prohibition on the
use of the BMW logo by the defendants. In its reasoning,
the court referred to the literal meaning of Article 12c of the
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Regulation and stated that the use of someone else’s
trademark must be necessary to indicate the designation
of the goods and/or services. The court took the view that
in these cases there was no such necessity; for information/
advertisement purposes, it would be sufficient in each
case to (legally) use the BMW world trademark. Referring
to the particular role of the Reputable Logo, the court
stressed also that apart from serving as an indicator of the
origin of the goods bearing its mark, a Reputable Logo
evokes an irrevocable association with the enterprise of its
owner. Therefore, use by a third party of the Reputable
Logo for information/advertisement purposes – irres-

pective of medium – will always lead to the risk of giving an
impression to the clients that there is an association
between the trademark owner‘s enterprise and the
enterprise using the Reputable Logo for information/
advertisement purposes.
One hopes that the rulings of the Court of Community
Trademarks will be upheld in the course of any review by
a higher instance and will result in some sort of permanency in the specific protection of a Reputable Logo
against its use for information/advertisement purposes
by third parties.

‚‚

As a result of this ruling, the Polish courts consciously avoided ordering a general
prohibition on the use of a Reputable Logo for advertisement and information purposes.

Austria: Pharmaceutical Advertising –
What Can be Claimed?
CHRISTIAN HAUER

Pharmaceutical companies’ advertising statements are often the subject of cease-and-desist
actions brought by competitors. Such claims may be based on Section 1 of the Austrian
Unfair Competition Act (violation of a law contra bonos mores) or directly on Section 85a of
the Austrian Pharmaceuticals Act. It is therefore crucial to distinguish between admissible and
inadmissible pharmaceutical advertising.
decree, which is required prior to dispensing a medical
product in Austria.

Medical information
The information provided with a medical product should
give doctors, apothecaries, and other health professionals
the high-quality information they need to correctly
prescribe and dispense the product. At a minimum, the
application areas (i.e., “medical indications”), contraindications, and side effects must be included. Medical
information is subject to a detailed review by the licensing
authorities and is an integral part of the authorisation

Advertising bans
One of the most fundamental advertising bans in the
Austrian Pharmaceuticals Act stipulates that the advertisement of a medical product may not state anything
that is incompatible with medical information (cf. Section
50a (3) (3) of the Austrian Pharmaceuticals Act). Such

93

Roadmap_086_105_5OK.indd Abs1:93

05.03.2009 13:20:47 Uhr

PRACTICE GROUP IP/IT & LIFE SCIENCES

restriction is intended to prevent the medical information
which forms the basis of the prescription and dispensing
of a medicinal product from being compromised through
improper advertising.
In interpreting such a ban, the view prevails that the advertisement may not refer to any medical indications that are
not expressly listed in the medical information because, as
they are not part of the medical information, the
authorisation decree does not apply to such medical
indications.
Article 4.3 of the Pharmig Code of Conduct1 is also consistent with this view2. The relevant directive reads: “All
statements concerning medical products must correspond to the summary of product characteristics and be
limited to the medical indications for which they have
been authorised.” Accordingly, advertisements announcing properties of a product that are not substantiated by
the medical information have been deemed inadmissible.

Current rulings of the
Austrian Supreme Court
In its ruling of 13 November 20073, the Austrian Supreme
Court applied a trendsetting interpretation of the statutory
ban. Accordingly, a breach of the advertising ban exists
only if the advertising includes information that is incompatible with the content of the medical information in a
narrow sense, i.e., if there is a factual contradiction. Thus,
advertising claims that are not indicated in the medical

information are generally admissible if not mis-leading
and if substantiated by scientific data, including but not
limited to studies.
Hence, advertising claims regarding medicinal products
need not be confined to the medical indications for which
they have been authorised, as set forth in the medical
information (cf. Section 4.3 of the Code of Conduct). The
only condition is that they do not factual contradict the
medical information. This cannot be determined simply
based on the wording of such claims. It must be determined by analysing the exact content of the claim and of
the medical information to see if there is a contradiction
between them.

The consequences for
pharmaceutical advertising
For example, it would be admissible to advertise a medicinal product that is licensed only for treating high blood
pressure by referring to a reduction of diabetes incidence
if this is substantiated by studies and if the medical information does not contain any contrary information.
Contrary information would exist, for example, if an
advertisement claimed that an oral contraceptive ensures
regular cycles free from interim bleeding and has a
positive impact on skin and hair, while the medical
information lists interim bleeding, hair loss, and acne as
possible side effects.

‚‚

[A] breach of the advertising ban exists only if the advertising includes information that
is incompatible with the content of the medical information in a narrow sense, i.e., if there
is a factual contradiction.

1
2
3

Pharmig is the Association of the Austrian Pharmaceutical Industry.
Last updated on 1 May 2008; see www.pharmig.at.
Austrian Supreme Court, 13 November 2007, 4 Ob 174/07b, Kontrazeptiva, wbl 2008/68; cf. also Austrian Supreme Court, 22 May 2007, 4 Ob 58/07v, Micardis, ÖBl-LS 2007/159–160 and
178 as well as Austrian Supreme Court, 12 June 2007, 4 Ob 78/07k, Diovan, ÖBl-LS 2007/169 and 205.
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Romania: Revocation of a Trademark
because of Non-use
EDUARD PAVEL

Trademark owners are well advised to protect new brands as early as possible. As soon
as a product with a new brand is put on the market, competitors may be tempted to copy
it or to launch their own confusingly similar trademarks.
Reserve trademarks and their revocation
In order to avoid imitations by competitors, the trademark
owner should file trademark applications for all countries
were they intend to sell new products in the near future.
Trademark applications are relatively cheap compared to
the marketing costs for launching a new product. Hence,
trademark owners often file a “reserve trademark” if he is
uncertain whether it will be actually be used.
As this prevents other businesses from using the trademark, the laws governing trademarks usually provide the
possibility to apply for revocation of trademark rights if
the trademark has not been put to genuine use for five
years. This five-year term balances the trademark owner’s
interest to reserve a trademark which it may use in the
future and the public’s interest to keep unused trademarks available.
A revocation action based on non-use was also introduced into the Romanian Trademark Law1, which was
adopted in 1998 and is in accordance with the ECTrademark Directive2. Trademarks shall be liable to
revocation if they have not been put to genuine use in the
Member State for a continuous period of five years and
there are no legitimate reasons for non-use.
Neither the Trademark Directive nor the Romanian Trademark Law indicate the date from which the five-year
period is to be calculated. According to Article 10 of the
Trademark Directive, however, a trademark shall be sub1
2
3
4

ject to the sanctions provided for in this directive if, within
a period of five years “following the date of completion of
the registration procedure” the proprietor has not put the
trademark to genuine use in the Member State in connection with the goods or services for which it is registered.
It is unclear by which act and on which date the
registration procedure is completed. The starting date for
the non-use period is crucial to ensure that a revocation
action is filed as early as possible. If a revo-cation action
is filed before the five-year period has expired, it will be
rejected. In the meantime, the owner of the trademark
can start using it, which makes a new revocation action
impossible.

Case law: Open to interpretation and criticism
The case law has not helped clarify this question. In a
decision on the DANZKA trademark, the Bucharest Court
of Appeal ruled that the non-use term should be calculated
as of the date when the registration certificate was issued3.
In another decision concerning the OLA trademark, however, the same court held that the period should be calculated from the date when the trademark was published in
the national trademark register4.
The court’s interpretation in DANZKA can be criticised
because the issuance of the registration certificate does
not generate legal effects. The more recent OLA decision
is in this respect more appropriate. This was also confirmed
by decision No. 114/14.04.2005 of the Bucharest Court
of Appeal regarding the ALDI trademark – No. 030285.

Article 45 (a) Romanian Trademark Law 84/1998.
Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the laws of the Member States relating to trademarks, OJ L 2008/299,25.
Bucharest Court of Appeal, 27. June 2003, Decision 331/2003 – DANZKA – Intellectual Property Jurisprudence Bulletin.
Bucharest Court of Appeal, 30. June 2005, Decision 265/2005 – OLA – Intellectual Property Jurisprudence Bulletin.
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The Court held that the issuance of a registration certificate is a subjective moment that exclusively depends on
the will of the trademark owner, and therefore cannot be
used to calculate the non-use period. The moment that
the trademark is registered in the national trademark
register is an objective criterion for calculating the nonuse term, and it could be considered the date that the
registration decision became definitive5.

International registrations
International registrations, which are crucial for foreign
undertakings planning to do business in Romania, are
assessed differently from national trademarks, as the
registration procedure diverges from the national procedure. But it is still difficult to clearly define when the
registration procedure is completed. With regard to the
revocation of the international registration of OBI for the
territory of Romania, the Bucharest Tribunal held that the
non-use term should not be calculated from the date
when the trademark was recorded in the Romanian
trademark register. Instead, the non-use term should be
deemed to start on the date that the trademark obtained
protection over the Romanian territory, which was considered to be the date on which the WIPO [World Intellectual Property Organization] received the international
trademark application6.
This interpretation is also susceptible to criticism. The
filing of an international trademark at the WIPO generates

some rights but not protection for Romania. The trademark should follow the national registration procedure.
The international trademark only enjoys full protection
after the conclusion of this procedure.
It is not only the Romanian courts which are struggling
with the calculation of the non-use period. The Austrian
Supreme Patent and Trademark Senate referred this
question to the ECJ for a preliminary ruling7. The ECJ
held that the “date of the completion of the registration
procedure” within the meaning of Article 10 (1) of the
directive must be determined in each Member State in
accordance with the procedural rules on the registration
enforced in that Member State. In Romania, the registration procedure is deemed completed when the trademark is recorded in the Romanian trademark register, as
this is the date on which the protection enjoys full effect.
As this decision provides only limited guidance, the
national courts must decide on which date the registration
procedure for international trademarks is considered to
be completed.

Conclusion
In order to avoid the rejection of a revocation action, it
should be filed at least five years after the latest possible
date which could be considered as the termination of the
registration procedure.

‚‚

The starting date for the non-use period is of great importance for the person who
wants to make sure that a revocation action is filed at the earliest possible moment.

5
6
7

Intellectual Property – Case Law (Editura Hamangiu, Bucuresti 2006), page 148, Octavia Spineanu Matei.
Bucharest Tribunal, 14. February 2005, Decision 110/2005 – OBI.
ECJ 14. June 2007, C-246/05 – Häupel ./. Lidl.
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EU: Food Labelling – The Silver Bullet?
ANDREAS NATTERER

The new draft proposal of the Food Information Regulation does not achieve the declared
goal of simplification. The current labelling, already confusing to the consumer, will be further
obscured by additional mandatory elements.
wise, only new labelling elements were introduced. Not a
single element of the current ones will be dropped.

Food is the enemy
Alarmed by studies concluding that Europeans and not
just Americans are getting fatter, the EU has deemed it
necessary to take action. Although it is disputable that
the calorie intake of the average EU citizen has increased,
the European Commission, driven on by some very vocal
NGOs, has blamed the food industry for causing health
problems like obesity and cardiovascular diseases by not
disclosing fattening or pathogenic ingredients. Moreover,
according to the Commission, incomprehensible and
illegible labels mislead consumers rather than properly
informing them.
In the opinion of the Commission and some NGOs,
consumers should be aware of the origin of the food, as
well as the ethical, social and environmental issues of the
food, in order to make an informed decision.

Simplification as a pretext
As there are well over 100 EU regulations on food
labelling, the Commission claimed to want to standardise,
and thereby simplify, the different regulations. It was clear
from the beginning, however, that the countless vertical
regulations would not be standardised.
On 31 January 2008, the Commission published a proposal for a regulation on the provision of food information
to consumers1 (the Draft). The Draft is currently under
discussion in the European Parliament and is set to be
approved in the first half of 2009. The only simplification
is the combining of the Labelling Directive2 and the
Nutrition Labelling Directive3 into one regulation. Other1
2
3

New duties
One of the core demands of consumer protection agencies is a minimum font size on labels. The Draft proposes
3 mm and the European Parliament is discussing other
sizes. Legibility does not only depend on font size, but
also on the font itself as well as spacing and contrasts.
Minimum font sizes, however, will still be regulated.
The obligation to display nutrition information also seems
to have been confirmed. Under the current regulations,
food products must display nutrition information if
nutrition claims such as “light” or “reduced fat” have been
made. Each package should display the energy values
and the amounts of fats, saturated fats, carbohydrates,
sugar and salt. The inclusion of trans-fats was also
recommended. These are the nutrition elements (other
than calories) which may have a harmful effect on
consumer health. In the future, allergens will also have to
be labelled on non-pre-packaged foodstuffs.

Traffic light or GDA?
The so-called “traffic-light system” vehemently demanded
by consumer protection organisations and some member
states (e.g., the UK) is unlikely to pass. Under this system
the amounts of fat, sugar, and salt are indicated on the
front of the packaging and their amounts have to be
displayed in red (high content), yellow and green (low
content). The red signal is meant as a warning to consumers
that there are risks associated with eating this product.

COM (2008) 40 final.
Directive 2000/13/EC, OJ L 2000/109,29.
Directive 90/496/EEC, OJ L 1990/276,40.
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This type of labelling is problematic since it only provides
summary information. The ingredients named are also
part of a healthy diet. It is also misleading. Fish and meat
are similar in fat content and both are marked red in the
traffic light system; yet fish contains healthy unsaturated
fats and meat unhealthy saturated fats.

More ideas

The industry counter-proposed the GDA Model (Guidance
Daily Amount). In the GDA Model, nutrients and the daily
recommended percentages are displayed clearly in milligrams per portion. The message would be, for example,
that one portion of a particular food product covers 10% of
a daily calorie requirement, 20% fat requirement and so on.
But what is a portion? Moreover, the values are standardised
according to the needs of a healthy 40-year-old woman.

Health-related aspects are to be addressed by nutrition
labelling. As far as environmental issues are concerned,
one should pay attention to the ongoing discussion about
the country of origin labelling. The consumer should be
made to understand that his purchase decision is
contributing to the CO2 footprint.

Since no agreement on the various models appears
possible, the Commission has decided to establish
guidelines for non-binding models for Member States
(National Schemes).
Food labelling cannot replace a reasonable health care
policy. How useful is the information that French fries are
low fat if they are prepared in a deep fryer? Vegetables are
of course extremely healthy, but not if they are deep-fried.

The Draft formulates the principle by which information
about food should enable consumers to make informed
choices with particular regard to health, economic,
environmental, social and ethical considerations.

Social and ethical considerations are increasingly found
in food products regulations. But when is a food product
(or its consumption) unethical? For practicing Muslims,
this would consist in the consumption of pork or alcoholic
beverages; for vegetarians, any form of meat product.
After watching Hubert Sauper’s film “Darwin’s Nightmare”,
one might conclude that eating Nile bass from Lake
Victoria is immoral. Yet many people in Tanzania live
exclusively on the trade of Nile bass to Europe. Is it moral
to destroy their livelihood?

Summary
Indications of origin
As currently, noting the place of origin will be compulsory
where failure to give such information might mislead the
consumer to a material degree as to the true origin of the
product. If the declaration of origin is voluntary, then certain
rules must be followed. Where the country of origin is not
the same as that of its primary ingredient(s), the country of
origin of those ingredient(s) must also be given.
The proposal does not go far enough by requiring a
declaration of origin. The path which the food product
followed should also be clear (i.e., the CO2 footprint). For
food products containing many ingredients (e.g., pizza,
readymade meals, gourmet salads) a label listing the
origins of all the ingredients would be unwieldy. This is
why compromise proposals tend towards a declaration
of origin for mono-products only.

The Draft does not achieve the declared goal of simplification. The current labelling, already confusing to the
consumer, will be further complicated by additional
mandatory elements. Double-labelling will not be avoided.
The number of regulations on identification and labelling
remains a three-digit number.
Attempts to make public health policy by labelling will
always fail as long as the population is not better informed
about nutrition. The issue of calorie consumption is a
recurring one, but this is not reflected in the legislation.
It may be desirable from a legal policy point of view to take
environmental, social and/or ethical aspects into account,
but is the supermarket really the proper place for this?

‚‚

The Draft formulates the principle by which information about food should enable consumers to make informed choices with particular regard to health, economic, environmental,
social and ethical considerations.
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Parallel Importers Protected in Bulgaria
LYUBOMIRA GRAMCHEVA & MARIYA PAPAZOVA

In 2008 the Bulgarian Supreme Administrative Court confirmed a historical decision1 by the
Bulgarian Commission for Protection of Competition (the Commission) in favour of parallel
importers of high quality alcohol brands. The Commission’s decision was issued in 2006 at
the request of the Bulgarian company Be Ge In Ltd. against three companies belonging to the
Diageo Group. For the first time in Bulgaria the Commission dealt with the problems of parallel
imports and exhaustion of the right to trademark.

The principle of national exhaustion
of the trademark right
The principle of national exhaustion of the right to
trademark was introduced in Bulgaria in 1999 by the new
Mark and Geographical Indication Act (State Gazette
81/1999). The Patent Act and the Industrial Design Act
contain similar provisions with respect to patents and
industrial designs. The principle implies that the holder of
a trademark cannot prohibit third parties from using it for
goods or services that have already been introduced on
the Bulgarian market under the trademark, either by the
holder himself or with his consent.

The case
The Diageo Group companies own different alcohol
brands for the territory of Bulgaria. Be Ge In Ltd. imports
various alcoholic drinks to Bulgaria, among them also
Diageo Group brands.
In 2005 Bulgarian customs officers started detaining Be
Ge In Ltd. consignments at the request of the Diageo
Group companies. Additionally, the Diageo Group companies tried to force parallel importers to sign agreements
obliging them to obtain the explicit written consent of
Diageo for each imported consignment containing Diageo
alcohol brands.

1
2

The Commission based its decision on the principle of
protection against parallel imports developed by the
European Court of Justice. The Commission characterised
the agreements proposed by the Diageo group companies
as vertical agreements which aimed at and could restrict
competition on the Bulgarian market by determination and
restriction of the supply sources. Such agreement could
limit the freedom of Be Ge In Ltd. to choose its own
suppliers and negotiate favourable commercial conditions.
But the Commission went even further in its conclusions.
In its view, the agreement could in fact lead to termination
of the import of the Diageo brands by Be Ge In Ltd. Under
the agreement, the Diageo Group companies could obtain
a position enabling them to eliminate any competition
pressure and unilaterally dictate market conditions. In its
reasoning the Commission also referred to the older practice of the Bulgarian Supreme Cassation Court. According
to the latter, the protection tools of trademark holders in
the Mark and Geographical Indication Act were provided
against imitations and the right conferred by a trademark
could not be exercised in a way which resulted in prohibition
of imports of original products.
In fact, by this decision the Commission proved to be consistent with its own practice. In some older decisions regarding unfair trade practices the Commission had accepted

Bulgarian Commission for Protection of Competition, 22 June 2006, Decision 136/2006.
Supreme Administrative Court, 23 April 2008, 4867/2008.
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that parallel imports are beneficial to consumers and should
therefore be allowed. On this ground the Commission had
rejected claims by trademark holders claiming that parallel
importers acted contrary to the rules of fair trade.
In 2008 the Supreme Administrative Court issued a final
and binding decision2 on the case siding with the reasoning of the Commission. As a result, there is now no doubt
in Bulgaria that the principle of exhaustion draws a clear
line, indicating to holders of industrial property rights
where the protection of their rights ends, and fair trade
rules and consumers’ interests begin.

The principle of community exhaustion
of the trademark right
In 2006 the Mark and Geographical Indication Act was
amended and the principle of community exhaustion of
the right to trademark was introduced in accordance
with Directive 2004/48/EC3. It has been in force since 1
January 2007 when Bulgaria became a member of the
EU. This principle is also applicable to patents and industrial designs.

‚‚

There is now no doubt in Bulgaria that the principle of exhaustion draws a clear line
indicating to holders of industrial property rights where the protection of their rights ends,
and fair trade rules and consumers’ interests begin.

Austria: Newsflash E-Commerce
JULIA HORNSTEINER

The regulations governing e-commerce and distance trading have been in force for several
years now and have improved legal certainty in the areas of e- and m-commerce. But several
problems are not sufficiently addressed by the letter of the law; the Austrian Supreme Court
(OGH) and the European Court of Justice have now taken these up.
Proving an email was received
For both the electronic and non-electronic conclusion of
contracts, difficulties arise when a notice (e.g., an order
confirmation), for reasons not imputable to either party, is
not received by the intended recipient, or is delayed, and
the intended conclusion of a contract thus fails.
In a case decided by the Austrian Supreme Court1, the
plaintiff had instructed the defendant subcontractor to
3

OJ L 2004/195,16.

1

OGH 29 November. 2007, 2 Ob 108/07g, MR 2008, 176 (Hornsteiner).
ECJ 16 October 2008, C-298/07.

2

print and mail advertising material. The plaintiff claimed
damages for the defendant‘s non-compliance with its
instructions, which had been provided by email. The
defendant claimed it had not received the email. The
plaintiff offered a “send confirmation” as prima facie
evidence that the instructions had been duly provided to
the defendant. In the view of the Austrian Supreme Court
this was insufficient. The court argued that the dispatch
of an email was not sufficient to prove that the message
had actually been delivered to the recipient’s inbox.
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Therefore, if an email triggers legal consequences, it is
advisable to either request an express confirmation of
receipt by phone or in writing or, at the very least, to
activate the “read receipt” function, which is supported
by most email software.

Information that must be provided to a
customer prior to entering into a contract
The European Court of Justice addressed this question
in a recent preliminary ruling2. It ruled that Sec 5/1/3 of
the Austrian E-Commerce Act, which requires a service
provider to provide the user with information allowing
direct and swift communication, including an email
address, means that the service provider should not only
provide its email address but also provide the customer
with other information that allows swift, direct, and
efficient communication prior to the conclusion of the
contract. This does not necessarily mean that a telephone
number must be provided.
Alternatively, it is possible for the service provider to set
up an interface on its website allowing the user to contact
the service provider via the internet. However, this does
not apply if the user does not have further access to the
internet following the initial establishment of contact by
electronic means and therefore requests access to alternative, non-electronic, means of communication.
A service provider should therefore provide an interface
on its website in addition to the email address and, if

requested by the customer via email or the interface, to
also provide a telephone number.

How the information must be provided
Sec 5d/2 of the Austrian Consumer Protection Act
provides that certain information must be provided to the
customer in due course either in writing or by other
means of permanent data storage accessible to the
customer. The question is: What are acceptable means
of permanent data storage? The Austrian Supreme Court
has ruled3 that an email can constitute an acceptable
means of permanent data storage, provided that the
recipient has provided an email address and is able to
receive, read, store, and print the message without undue
difficulties. The Supreme Court deliberately did not decide
whether it would be sufficient to provide a link to the relevant information via email. While the email can be stored
in this case, this does not necessarily mean that the
same applies to contents that can be accessed via the
link, since the contents could be modified any time. The
consumer would thus have to access the link and download the contents immediately to save or print them.
To be on the safe side, the information required under the
ECG should therefore be provided in the form of an
attachment or incorporated into the email message.
Unfortunately, this complicates the conclusion of
contracts by means of m-commerce where it is often
impossible or complicated to provide longer and more
detailed information.

‚‚

E-commerce and m-commerce provide undertakings with a range of opportunities to
distribute their products more efficiently and to access a wider audience with their offers.
However, without a proper legal compliance check of the relevant websites and e-shops,
the risks can quickly eliminate the advantages.

1

OGH 20 May 2008, 4 Ob 18/08p, wbl 2008/220, 451.
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Czech Republic: Stronger Intellectual
Property Rights Protections
KATERˇ INA MANDULOVÁ

A more comprehensive legal framework was implemented in 2006 to address shortcomings
in the legal protection of intellectual property rights in the Czech Republic. The new legislation
put the Czech system of intellectual property rights enforcement in line with EC Directive No.
2004/48/EC on the Enforcement of Intellectual Property Rights1. The first cases have been
decided on the basis of the new legal system, which has proven to be an effective weapon to
fight infringements of IP rights.
In the face of rising counterfeiting and piracy, Act No.
221/2006 Coll. on the Enforcement of Industrial Property
Rights2 introduced new anti-counterfeiting tools, thus
providing IP rights holders with an incentive to enforce
their rights. The enforcement procedures and remedies
in all areas of industrial property – patents, utility models,
industrial designs, topographies of semiconductors,
appellations of origin and geographical indication and
trademarks – have been unified in a single Act.

and services produced, manufactured, delivered, received or ordered; and the price obtained for the goods or
services.

Right to corrective measures

A number of new instruments have been introduced into
the existing legal framework, which should make the
enforcement of intellectual property rights easier. Since
May 2006, the procedural position of IP rights holders
has improved, thanks to the following in particular.

IP rights holders may request the court to order corrective
measures. Such measures may include: the recall of
infringing or potentially infringing goods from distribution
channels; permanent removal or destruction of these
goods; and the recall, permanent removal or destruction
of materials, instruments, tools and devices designed,
intended or used exclusively or predominantly in activities
infringing or potentially infringing intellectual property
rights. Pecuniary compensation of the injured party may
serve as a reasonable satisfaction of the infringement in
specific circumstances.

Right to information

Right to damages

IP rights holders may request a wide range of information
from persons possessing the infringing goods; employing
infringing services; providing services which were used
to infringe rights; or identified as participating in the production, processing, storage or distribution of goods or
provision of services which infringe intellectual property
rights. On the basis of this information, IP rights holders
should be able to trace the origin and distribution
channels of the infringing goods or services; persons
participating in the infringement; quantities of the goods

IP rights holders are entitled to compensation of any damages and unfair profits resulting from the infringement
or potential infringement of their rights, as well as other
non-economic damages. The compensation for the infringement can be awarded as a lump sum amounting to
at least double the sum that would normally have been
payable for a licence at the time of the infringement. If the
counterfeiter infringed the intellectual property rights
unintentionally, the minimum lump sum shall amount to
the value of the licence that would have been normally

New anti-counterfeiting tools

1
2

Directive of the European Parliament and the Council No. 2004/48/EC on the Enforcement of Intellectual Property Rights of April 29, 2004, OJ L 2004/195,16.
Act No. 221/2006 Coll. on the Enforcement of Industrial Property Rights and on the amendment of the laws protecting Industrial Property Rights of April 26, 2006.
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payable at the time of the infringement. In order to determine the amount of compensation, the court considers
all economic and commercial effects on the interests of
the IP rights holder, including loss of profits, unfair profits
on the part of the infringer, and other commercial aspects,
such as moral prejudice suffered by the IP rights holder.

Single court
In addition, since January 2008, all matters relating to
intellectual property are heard by a single court. The
Municipal Court of Prague became the court of first in-

stance for claims resulting from the infringement of IP
rights (including compensation of unfair profits obtained
to the detriment of the IP rights holder and other remedies), claims in relation to Community trademarks3 and
claims in relation to Community (industrial) designs4. The
Municipal Court of Prague also reviews final decisions of
the Czech Industrial Property Office.
The aim is to deal with all intellectual property cases in a
single court. This complex agenda is now dealt with by
specialised panels of judges having expertise in intellectual property law.

‚‚

The legal position of IP rights holders has improved substantially. Enforcement of the
various intellectual property rights has become more consistent and protection of IP rights
holders should be stronger within the new legal framework.

Hungary’s new Fast-track Procedure for Brand
Registration – Into Europe’s Fast Lane
KATALIN ZÖLLER

The new EU Member States do not enjoy a reputation as having quick and efficient public
administration. In at least one case, however, this reputation is losing its validity, as the Hungarian fast-track procedure for brand registration, introduced on 1 January 2008, illustrates.
This procedure enables trademark registrations to be completed within two to three months.
Local trademarks will gain an advantage over community trademarks, which must often wait
months or even years to be entered into the registry.
On the road towards a more efficient
and user-friendly administration
The fast-track procedure is part of a series of measures
implemented in order to provide a more service-oriented
1
2

administration that takes the interests of the economy
seriously. Since 1 January 2007, trademark registrations
and extensions can be applied for electronically. The
Hungarian Patent Office offers market research and
market monitoring services and is increasingly seeking

Regulation of the Council No. 40/94/EC on Community trademarks of 20 December 1993, OJ L 1994/11,1.
Regulation of the Council No. 6/2002/EC on Community designs of 12 December 2001, OJ L 2002/3,1.
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out experts and users. Moreover, CEE states have
increased their cooperation (e.g., through the CETMOSInitiative, a cooperation between the Hungarian and the
Austrian Patent Office providing trademark searches in
nine CEE states). Various internal steps, such as quality
assurance and the development of control guidelines for
consolidating the process, have significantly reduced the
number of pending cases in normal registration processes.
The result is impressive. Where a trademark registration
would have taken almost 20 months in December 2005,
the same process now takes half that time. Even more
impressive is the shortening of the deadline for the
publication of the brand registration from 18 to five
months. And the new fast track procedure takes only a
fraction of this time!

What differentiates the tracks?
There are currently three tracks available for registration
of a trademark in Hungary: (i) normal, (ii) accelerated and
(iii) the new fast-track. While the normal and accelerated
tracks are designed as pre-registration opposition systems, the new fast-track introduces a post-registration
opposition system for the first time in Hungary’s trademark
law history. Hungarian trademark law, therefore, is one of
the few (if not the only) national laws that concurrently
offers both systems. In what used to take months of
patient waiting for the trademark registration process to
complete, the new system now brings quicker registration
and shorter turn-around times.
The normal track is characterised not just by its thoroughness but also by its duration: a trademark registration’s
formal requirements are thoroughly analysed first, followed by research for older laws, examination of protection
obstacles and publication of the trademark registration.
This is followed by a three-month period during which
objections can be raised. A trademark will only be entered
into the registry if this period has passed without action.
If an objection is raised, the validated earlier rights in
the registration of the trademark will be examined for
whether they can be upheld. The registration process is
significantly slowed as a result.
In order to make the process more efficient, the accelerated procedure was introduced on 1 May 2004. The
fundamental change in the process came with the intro-

duction of a post-registration opposition system into a
fast-track process on 1 January 2008.
If the applicant chooses the fast track, then the trademark
registration is only checked for formal correctness and
the existence of absolute protection obstacles. The trademark is registered and the owner acquires all rights for
the registered trademark at the time of publication. Prior
to registration, objections may not be raised; however,
within three months of registration, objections may be
raised by claimants. In such a case, proceedings will revert to the normal track. If no objections are raised within
the three-month period from the trademark’s registration,
the trademark owner is given the certificate of registration. Any claims against the trademark would then
have to be brought in a deletion proceeding.
In order to complete the registration in two to three
months, the applicant must fulfil the following four
conditions:
(i) adherence to the formal conditions of trademark
registration;
(ii) express designation as fast track proceedings;
(iii) payment of the increased fee of (at least) HUF
112,200 (ca. EUR 375); and
(iv) selection of a symbol that does not pose an absolute
protection obstacle.
Parallel to this, new regulations in corporate law have
been introduced, resulting in significant time savings for
the private sector. If the authorities adhere to their
deadlines and the applications are prepared well, then a
corporation and a trademark can be registered within
just two months. Similar to modern registration processes, registration is electronic and the fees are relatively low.

Are accelerated processes
to be recommended?
Why wouldn’t one always take the accelerated track? In
order to avoid delays, the application must be error-free,
which means it must be well-researched and prepared.
This should be natural for any trademark registration. The
Hungarian Patent Office does not examine if there are
any relative grounds for refusal prior to trademark registration anymore. But the insecurity associated with that
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can be alleviated by careful pre-examination. Research
into prior rights is always a good idea before any trademark registration.

infringements much sooner, the real question is if the normal and simple accelerated processes have any advantage at all.

What about the fees? It costs HUF 37,400 (ca. EUR 125)
more for the registration. However, if one considers that
months of procedure as well as associated legal and
other costs are saved, the increased fee appears quite
appropriate. Given that the applicant is considered the
trademark owner before any possible objection can be
raised, and can therefore act against any trademark

Conclusion
Hungary is arming itself for the competition in European
trademark law and is showing other countries what a
modern, service-oriented administration can look like. The
motto at the 2008 Eurobrand Conference was “keep on
branding”. One could add, “but faster”.

‚‚

If the applicant chooses the fast track, then the trademark registration is only checked
for formal correctness and the existence of absolute protection obstacles.
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Slovakia, the Fast-track Country:
A Report from the Roadside
VIKTÓRIA VESZELEI

It is not only in adopting the euro but also road transportation networks where the Slovaks
want to teach a lesson to its fellow Member States. While in the first matter there were
“only” some Maastricht criteria to align with, the second one involves acrobatic balancing
of basic legal institutions and the polishing of legislative instruments in a race with time.

The roadmap
Recent changes to the Slovak legal system aim to support the ambitious governmental project of linking the
country via motorways and expressways and connecting
it with the trans-European transport network (TEN-T),
which will run across Slovakian territory. The construction
of the TEN-T, where national networks for all modes of
transport are accessible, interconnected and interoperable, is fundamental to securing a single market with free
movement of people and goods, as well as for reinforcing
economic ties and social cohesion and promoting competitiveness and sustainable development in the EU. The
planned TEN-T network in Slovakia, with an overall length
of 926 km, will include a 325 km long network of motorways (D1, D2 and D3), expressways (R3 and R4) and
601 km of other roads.
The government has committed to building the main
motorway network by 20121. The project has a number
of valid justifications: The current road network falls below
European technological and safety standards, is overcrowded and has a high accident rate. It is evident that
1
2
3

safer and faster travel is in the public interest. In addition,
a nation-wide transportation network will help eliminate
regional disparities, which is most marked between east
and west (the location of Bratislava, the capital). Road
development resulting in greater mobility and also enhances business. It creates jobs and positively affects
the development of production and the provision of services and trade.

Effective partnership: PPP
And the sooner it’s done, the better. The original plan
was to carry out motorway construction projects in the
form of Public Private Partnerships (PPP)2. In contrast to
traditional highway construction where the public sector independently purchases the project, then the construction
and finally the equipment and staff for road maintenance,
a PPP allows the state to order one single thing only: an
operational and functional highway that is maintained to
the standards determined by the relevant state authority.
Also, by using private financial resources, the state hopes
to avoid raising new state budget liabilities. PPP projects
were scheduled to be implemented in three segments3.

Government Resolution of 21 February 2001 No. 162 and Government Resolution of 26 June 2003 No. 523.
Government Resolution of 15 August 2007 No. 704.
Project 1: Dubná Skala – Turany, Turany – Hubová, Hubová – Ivachnová, Jánovce – Jablonov, Fričovce – Svinia.
Project 2: Nitra – Selenec, Selenec – Beladice, Beladice – Tekovské Nemce, Banská Bystrica.
Project 3: Hričovské Podhradie – Lietavská Lúčka, Lietavská Lúčka – Višňové, Višňové – Dubná Skala.
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The first pilot PPP of a 29 km long highway section
between the towns of Žilina and Martin is currently underway. An integral part of this highway section is an 8 km
long tunnel from Višňové to Dubná Skala and is one of
the most challenging sections in Slovakia4. The second
PPP for building an R1 section of 47 km between Nitra
and Tekovské Nemce and a 5.7 km long northern bypass
of Banská Bystrica will be completed by a consortium of
Vinci Concessions and ABN Amro Highway.

Risks of delays
The legal preparatory work for selected sections was
required to be completed by March 2008 in order to
proceed with the conclusion of concession contracts.
These involved the legal “release” of the land where the
roads were planned to run. According to Ĺubomír Vážny,
the Slovak Minister of Transport, Post and Telecommunications, planned routes should lead through plots with
approximately 80,000 land owners which, if approached
by traditional methods, would mean several years of
negotiating with the owners5.
Making land ready for construction is the state’s responsibility and a contractual obligation in the PPP project
(e.g., ensuring legal access to the land at the latest on
the day the concession contracts come into effect), the
breach of which is both heavily penalised and has a negative impact on its reputation. Furthermore, complications
may also arise, for instance, by failure to ensure access
to the construction site or not authorising the building
permits on time necessary to start building as the commitment loans of the financing institutions may expire.

Massive legislative changes
Backed by the arguments above, Slovak legislators have
taken some radical steps to shape laws to meet practical
needs6. In 2007, the parliament passed a separate act

enabling expedition of highway construction7 and amending a few key acts in relation to the construction process.
Some of these acts were then amended again. Mainly
the following acts were affected: the Cadastre Act8, the
Building Act9, the Road Act10, the Act on the Protection
and Use of Agricultural Land11 and Act No. 129/1996 Coll.

Major “improvements” in a nutshell
• The state is granted pre-emptive rights on plots on
which highway construction is planned once the zoning
decision for the planned motorway is issued – this
measure should prevent speculative sales of plots in
the preparatory phase of construction.
• Owners that are cooperating and reach a sale agreement with the state – outside the expropriation scenario
– will be offered a purchase price of 1.2 times the
estimated expropriation value.
• Owners of residential premises may also request in
rem substitution, i.e., purchasing or constructing comparable premises in exchange for the one given up
instead of receiving monetary compensation.
• The National Highway Company can start building
motorways on lands with unsettled legal ownership.
Acquisition of ownership title and other rights to the
plots is thus unnecessary for issuing a building permit,
if acquired later when the procedure for issuing the
occupancy permit has started.
• Originally, the above regime applied only to selected
sections of D1 and R1 on the Bratislava-Košice route,
but was later extended to practically all motorways and
expressways planned for construction.
• The use of state expertise is excluded in cases where
investment options are decided on the basis of a
feasibility study in the course of negotiating with PPP
project contractors.
• The institution of a preliminary geometric plan is introduced for the purposes of joint zoning and building
proceedings and the preparation of evaluations necess-

4

Due to the global crisis and the high cost of the tunnel, Slovakia was still in the process of selecting the concessionary at the time of writing.
In addition, in the past there were occasions of locals protesting against the construction of motorways also greatly hindering the process, for instance in the Považská Bystrica area. As a
consequence, today Považská Bystrica is the only town that remains disconnected from the highway on the Bratislava – Žilina route.
6
The ultimate aim being completing motorways as soon as possible, with or without the PPP structure.
7
Act No. 669/2007 Coll. on non-recurring and extraordinary measures in the preparation of selected highway and road constructions, subsequently amended by Act No. 540/2008 Coll. The
act builds on Act No. 129/1996 Coll, as amended.
8
Act No. 162/1995 Coll. (latest amended by Act No. 384/2008 Coll.).
9
Act No. 50/1976 Coll., as amended.
10
Act No. 135/1961 Coll., as amended.
11
Act No. 220/2004, as amended.
5
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ary for buying or expropriating plots.
• The builder may apply to register the geometric plans
with the land registry.
• The competence to issue a zoning decision is transferred to higher instance building offices (from district
to regional level) in order to achieve greater objectivity,
speed and professionalism.
• Appeals can be made to the Ministry of Building and
Regional Development.
• Procedural time limits are shortened and the use of
procedural institutions to cause obstructions by the
parties is excluded.

Future prospects
Of course, not everyone is happy with the above arrangements. Land owners feel trapped – if they don’t sign the
sale purchase agreement, they will get something of even
lesser value in exchange for their property. Ownership is
no longer an option. But does this law constitute denying

the owner’s right to dispose with his property in line with
the Slovakian constitution? Even some government representatives admit the act is on the edge of being compliant with the constitution, however necessary for moving
forward. Some opposition MPs believe Act No. 669/2007
Coll. on non-recurring and extraordinary measures in the
preparation of selected highway and road constructions,
as well as its amendment by Act No. 540/2008 Coll.,
violate the constitution and last spring submitted the
question to the constitutional court for review. It has yet
to decide on the matter, but due to the possibility that the
act will be declared unconstitutional, only a few practical
steps have been made pursuant to the act.
Still, motorway tenders have not ended and there is room
for new players to enter the game. As liquid money has
recently become a scarcity, it seems that private investors are in a better position for negotiations. The transportation sector, although experiencing temporary difficulties,
remains a top priority for Slovakia.

‚‚

The government has committed to building the main motorway network by 2012. The
project has a number of valid justifications: The current road network falls below European
technological and safety standards, is overcrowded and has a high accident rate.
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When is a Forest Not a Forest?
Branching out in Romanian Real Estate
EVA HEGEDÜS-BROWN

On 7 November 2005, the Wall Street Journal ran an article entitled “US Timberland Gets
Pricey As Big Money Seeks Shelter”, discussing the dwindling availability of forest land in
the US for investment. It stated, “The rising timberland prices are pushing some investors
abroad” and went on to emphasise that Eastern Europe was one “wild frontier” worth
exploring. Today, three years later and despite the onslaught of the global financial crisis,
a number of international interests have, indeed, been exploring Romanian forests for investment opportunities – both in terms of existing forest and buying real estate to plant one.
Does the seller own the land?
Whilst investing in such land has certainly been attractive
to some clients diversifying their portfolios, there are a
number of concerns specific to the Romanian market
that should be addressed. Perhaps the greatest among
these is whether the person purporting to sell the land is
actually the legitimate owner. In fact, the buyer’s interests
are safeguarded by the obligatory services of a notary,
who guarantees the validity of the seller’s title. Still, researching a prospect and making your own initial enquiries may be cost intensive, whereas instructing a law firm
to conduct some initial technical enquiries can save considerable expense in the long run.
Real estate mechanisms in Romania are still adjusting
and recovering after 50 years of community ownership.
On the one hand, this can increase the appeal for an investor; but on the other, it adds an additional layer of
complexity. During the communist period, private land
was appropriated by the government, but since 1989 the
process of restoring land to previous owners has been
fraught with difficulty.

Registration and restitution issues
There can be no expectation, for instance, that title and
registration of the property with the same reference
number actually coincide in the detail. It is still quite often
the case that:

• land titles are still unregistered and that alternative proof
of ownership is required;
• ownership is disputed;
• community property has not yet been returned to claimants under the restitution process.
There is even a statute that lists certain mistakes commonly made during the restitution process that result in a
defective title. As a result, anyone establishing a counter
claim to ownership within three years of the first registration of a disputed property can enforce their claim even
against a subsequent bona fide purchaser.
Anyone considering a purchase of forest land will often discover that it was the subject of restitution proceedings.
This means that anyone hoping to acquire a substantial
holding may well have to negotiate with a number of different
private owners who have inherited the title jointly and who
have little or no experience of conveyancing. Their expectations in terms of time scales may be unrealistic and they may
be reluctant to comply with legal formalities (such as due diligence) that they do not understand or are suspicious about.
Although the vast majority of forest will be owned by private individuals, another example of complexity can involve a land-owning trust (typically historic associations formed when land was granted to a group of people who
once performed some kind of service for the state). A
trust established pre-1948 is precluded by law from selling any of its holding in part or in whole.
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The Forest Management Plan
Most European countries have laws whereby forest land
must be governed according to a Forest Management
Plan (“Forsteinrichtung” in German; “amenajament silvic”
in Romanian). In Romania such a plan lasts for ten years
(or five years for certain fast growing species) and anyone
buying a forest must comply with its conditions for the
remainder of the plan. At the end of the term, a forest
owner is then required to establish a new plan that must
be approved both locally and centrally and prepared by
Romanian certified Forest Engineers (“inginer silvic”), who
currently charge between EUR 7 and EUR 10 per hectare
for doing so.
The Forest Management Plan describes the type of trees
and their maturity, stipulates what an owner may or may
not do with the land and sets other restrictions, such as
stipulating the extent of any harvesting or exploitation
that may take place. It also states which areas, if any, are
to be protected and any other use to which the land may
be put (one should also know that hunting and fishing
rights do not pass with the land title, but remain the property of the state). The rules contained in a plan are not
only prescriptive (and are likely to be highly restrictive),
but any new owner is obliged to follow them even if their

own experts disagree with the contents. It is always in the
interests of a prospective purchaser, therefore, to inspect
the remaining duration and viability of the relevant plan in
case it affects the viability of the project.

Right of first refusal
A purchaser should also be aware that, if the forest is contiguous with a publicly owned forest, the public authority
has the right of first refusal if the land is to be sold later.
In order to protect the public interest, the seller may not
sell that property at a lower price than that for which it
was offered to the public authorities.
On the other hand, any “young” forest established for less
than 20 years is free from land tax.
So, after all this discussion, what exactly is a forest? According to Romanian law, the answer is “land with a surface area exceeding 0.25 hectares that is covered by
trees which would normally grow to a height of at least
five metres”. But before you invest in one, make sure you
instruct a good lawyer with local expertise. That way your
investment portfolio branching out into Romanian forestland will be well-rooted.

‚‚

The Forest Management Plan describes the type of trees and their maturity, stipulates
what an owner may or may not do with the land and sets other restrictions, such as
stipulating the extent of any harvesting or exploitation that may take place.
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Croatia: Building Made Easier (?)
JANA CVIRN

The New Act on Construction and Urban and Regional Planning1 (the New Act) entered into
force on 1 October 2007. It‘s goal was to simplify the procedure for obtaining construction
permits. Unfortunately, this noble goal is facing considerable obstacles in practice.
Two in one
Until the New Act entered into force, the substance of construction regulations, as well as urban and regional planning,
was regulated by separate laws. Since 1 October 2007
these fields of law have been unified under the New Act.
The most important changes in comparison to the old
Construction Act regard the construction permit procedure and the registration of a readymade construction
object with the competent land register.

Aggravated registration of a
construction object

An easier way to a permit
Depending on the size and complexity of the planned
construction project, the New Act distinguishes between
different permits required for construction. There are
three types of permits: construction permits, certificates
of the main project and decisions on site conditions. The
most comprehensive and the most complex projects
(e.g., construction of a motorway) can be built only on
the basis of a construction permit, which the competent
ministry must decide on through issuance of a location
permit. Less challenging projects (e.g., construction of a
shopping complex) postulate the issuance of a certificate of the main project. At the lowest level of the permit
are decisions on site conditions. They are the legal basis
for the construction of buildings with a maximum gross
construction area of 400 m2, as well as for buildings used
entirely for commercial purposes with a maximum gross
construction area of 600 m2.
The New Act envisages different procedures for obtaining
the abovementioned permits. The general rule is that the
simpler the construction project, the fewer the documents
that have to be submitted and the fewer the obligations
1

have to be fulfilled. A considerable simplification for the legal
practice is that during the construction permit issuance
procedure, the consent of the neighbours for the planned
project is not needed. This is now completely regulated in
the previous procedure of obtaining a location permit.
Thereby, the two most difficult obstacles are eliminated –
the consent of the neighbours for issuance of a location
permit, and then again for the issuance of a construction
permit – which delayed the construction permit procedure
significantly.

Pursuant to the old Construction Act, construction objects
were registered with the competent land register according
to an existing and valid construction permit. According to
the New Act, only readymade construction objects for
which a valid usage permit has also been obtained may be
registered with the competent land register.
The issuance of a valid usage permit implies that the
respective construction object has been constructed in
accordance with the issued permit (construction permit,
permit for the main project, decision on site conditions).
This is important for commercial buildings. If the usage
permit has not been issued, the business activity cannot
be performed on the premises.

Headache for the authorities
So far, the adoption of the New Act has caused difficulties for the legal practice. The Croatian authorities are not
fully familiar with it and educational measures seem to
have failed. This practical transition phase of the
competent authorities resulted in a significantly lower

Zakon o prostornom uredenju i gradnji, Official Gazette of the Republic of Croatia “Narodne Novine” No. 76/2007.
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number of permits being issued in the first part of 2008
in comparison to the previous years. A multitude of pending procedures, to be completed under the old Act, is
causing additional delays.

Croatia – One big construction site
Having said all this, the adaptation problems of the Croatian authorities and the lower issuance of construction

permits are barely noticeable when observing the Croatian landscape. Some parts of the country look like a big
construction site – highways, shopping malls, business
and residential buildings. Although most experts believe
it will, it remains to be seen if this construction trend will
continue in the light of the current global economic crisis,
especially considering the fact that a significant number
of „Croatian“ construction sites are foreign financed.

‚‚

It remains to be seen if and when the commendable goal of the New Act will be
implemented in practice.

Austria: Combating Social Fraud in the
Construction Industry
GERHARD BOCK

A new amendment to the Austrian General Social Security Act establishes liability of
contractors for the unpaid social security taxes of their subcontractors, thus creating an
incentive to choose respectable subcontractors and reducing social fraud in the
construction industry.
General contractors are responsible for the
social security arrears of subcontractors
The General Social Security Act (Allgemeine Sozialversicherungsgesetz; ASVG) has been amended by the
Principal Liability Act (AuftraggeberInnen-Haftungsgesetz1). Of the 800 new companies regis-tered annually in
the construction industry, approximately 90 % declare
bankruptcy within a year without having paid social
security or any other public taxes, creating fiscal liabilities
of some EUR 800 mln to EUR 1 bln per year. Construction
companies often do not work directly for the building
owner but as subcontractors of a con-tractor. This is
1

where the amendment applies. It estab-lishes liability of
contractors for any unpaid social security taxes of their
subcontractors, thus creating an incentive to choose
respectable subcontractors. The law is also intended to
reduce the distortion in competition within the building
industry, as companies who do not pay social security
taxes are in a position to underbid their law-abiding
competitors.

Liability of the general contractor as a principal
If an entity is contracted to provide building services and
outsources the work, in total or in part, to subcontractors,

Federal Law Gazette BGbl I 2008/91 .
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it is liable under § 67a ASVG for all social security payments owed to Austrian health insurance providers of
the subcontractor up to a value of 20% of their performed
work wages.
The contractor’s liability also includes any entity contracted by the subcontractor if the contract award is
considered an evasive transaction and such evasive
intent was known or should have been known by the
principal. An evasive transaction is indicated if the subcontractor does not provide any building services itself;
does not employ personnel with any technical, planning
or administrative experience; is in a situation of corporate
dependence on the contractor; is not in possession of
operational funds; or if the contract was awarded based
on a clearly “under-priced” offer.
Companies which are not building contractors but appear simply as building owners and final purchasers are
not considered contractors in the sense of § 67a ASVG
and bear no liability according to this law. Nor are private
owners subject to this law due to the absence of a
company characteristic.
The law establishes liability separate from the actual
contract for all tax debt of the contracted company with
health insurance providers. Practical experience, especially with the existing general contractor liability law in
Germany (see § 1a Arbeitnehmer-Entsendegesetz) has
shown that the allocation of individual employees to certain building sites, time periods and orders lead to unsolvable situations and thus to an undermining of liability.
Liability of the principal commences upon payment to
the subcontractor of working wages and includes all
social security taxes due up to the end of that calendar
month. It can only be enforced if an execution has been
ordered against the subcontractor or if the bankruptcy
criteria under § 1 Protection of Wages on Insolvency Act
(IESG) are met.

Exceptions to liability
A contractor is not liable if, at the time the working wages
are paid, the subcontractor is registered in the general
list of liability releasing companies (the “HFU-Gesamtliste”)
at the service centre of the Public Health Insurance/
Vienna. Companies that have been providing building ser-

vices for at least three years in accordance with § 19 Abs
1a Value Added Tax Act (UStG) 1994 are to be included
in the HFU-Gesamtliste upon written application if there
are no tax arrears or outstanding tax returns for at least two
months prior to the application. If there are serious administrative or criminal offenses, listed in § 67b ASVG, then
entry in the HFU-Gesamtliste may be denied or deleted.
The contractor is also no longer liable if it pays 20% of
the required work wages (liability amount) to the service
centre on the same date on which it pays the remaining
80% to the subcontractor. The payment by the contractor to the service centre has a debt-discharging effect
towards the subcontractor and is not subject to avoidance
under the Bankruptcy Act as a third-party performance.
This bankruptcy law privilege is justified in that social
security providers can not dispose of their tax debtors
but – other than the tax authorities – have specific service
duties towards those insured and other claimants, which
are to be financed in a significant portion through taxes.
The service centre is required to immediately transfer the
liability amount to the appropriate health insurance provider. Any credits on the subcontractor’s tax account
resulting from the transfer of the liability funds are to be
paid out upon written request.

Duty to inform
The principal must inform the health insurance providers
within 14 days about the contracted companies and
outsourced building services. Furthermore, the contractor must give health insurance providers’ officials access
to all ledgers, receipts and other records. Failure to
comply with this duty to inform may be sanctioned as an
administrative offence with a fine of EUR 1,000 to 10,000
and, in case of a repeat violation, EUR 2,000 to 20,000.
Moreover, the state tax authorities, the local building police
and the construction site coordinator of the health insurance providers must provide information on all significant circumstances in enforcing a liability. The building site
coordinators are required to keep special records about
the employers and the self-employed active on the site.
Liability claims under § 67a ASVG must be brought in a
civil law suit by the health insurance providers before
the court of competent subject-matter jurisdiction over
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com-mercial cases in the judicial district where the
contractor has his official seat of business.

Enforcement and adjustment of liability
The contractor liability law will enter into force as soon as
Austria’s Minister for Social Affairs and Consumer Protection (BMSK) decrees that the health insurance providers have the technical requirements to enforce the
law. At the time of writing, this decree had not yet been
issued. However, applications for entry into the HFU-Gesamtliste have been allowed since 1 November 2008.
The contractor’s liability is limited to 20% of the working
wages paid to the subcontractor. The BMSK is to examine for the first time in 2011 if the previous year’s deposited liability funds, in consideration of credits, are ca.
equal to the amount of the uncollectable taxes of
subcontractors of the current year. Tax arrears of
companies who were listed in the HFU-Gesamtliste for
more than half of the previous year are not taken into
consideration. If the amounts are not approximately equal,
the BMSK will adjust the percentages accordingly.

Outlook
Practice will show whether the contractor liability law is

an effective tool to combat social fraud in the construction
industry. Due to EU law constraints (see ECJ in C-327/92,
Rheinhold & Mahla), the applicability of this law only
extends to companies from other Member States if they
have a subsidiary in Austria and their employees are
subject to Austrian social security law. This is, e.g., not
the case for deployments for less than 12 months (see
Art 14(1)(a) of Regulation (EEC) No. 1408/711). Thus, the
general contractor can avoid liability by hiring subcontractors from other Member States to provide the building
services.
In addition, the law could have negative effects on young
law-abiding enterprises, as entry into the HFU-Gesamtliste requires continuous building activity for three years.
If the contractor wishes to avoid liability in this case, he
would have to deduct 20% of the working wages owed
to the subcontractor and transfer these to the service
provider centre. If the subcontractor has a credit on his
tax account, this will be paid out upon written request,
but due to the lack of a legal timeframe, considerable
time may pass before receipt of such payment. Due to
the small capital resources and margins in the construction industry, subcontractors also face liquidity problems. This puts them at a further disadvantage towards
competition from non-law-abiding companies and nonEU entities.

‚‚

The payment by the contractor to the service centre has a debt-discharging effect
towards the subcontractor and is not subject to avoidance under the Bankruptcy Act as
a third-party performance.

1

OJ L 1971/149, 2.
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Hungary: Land Register Reform in the
War of Draft Proposals
LÁSZLÓ SZÉCSÉNYI

Under the shadow of a budget deficit and a financial and currency crisis, Hungary is
preparing for a fundamental change in its civil code.
Inheritance
People knowledgeable in Hungarian commercial and
civil law are aware that the fundamentally modernised,
deideologised and Europeanised legal system has interesting and multiple layers. More than just the regulations
in the civil code from 1959 are to be taken into account
when answering legal issues. This includes previously
published court decisions (regrettably still in use), the
European legal framework and the legal literature before
1945. The more differentiated the sources for decisions,
the less clear and transparent the solutions to various
legal problems. After centuries of civil law development
heavily influenced by German and Austrian private law,
and after numerous failed codification attempts, it is not
surprising that the first Hungarian civil code (Ptk) was
only adopted in 1959, after the socialist change. Nevertheless, in 1998 the experts believed that the time had
come for a comprehensive re-codification. The government got to work on a new civil code.

and privacy, incorporation of many bylaws such as corporate law, family law) and various efforts in different legal
areas, the concept also includes significant changes for
the land register.
The roots of the current land register go back to 1973,
when the registers held by the courts were dissolved into
a unified real estate property register (including farmland). State control of land was simplified. The administrative organs could not handle the workload and it took
longer to resolve property issues. In practice, the beneficiary of a so-called marginal note (note of application)
was viewed as a quasi-owner; otherwise, the legal relations would have been blocked for years. All these conditions negatively influenced the public notification purpose of the register. The last blow was dealt to the system
in 1999 when it became electronic. The process did become quicker, but the data was often incomplete, or at
least questionable.
Three themes were formulated in the preparation of the
land register:

Codification
The draft took eight years to prepare. There are now two
draft proposals: one developed by a commission led by
Prof. Vékás and one proposed by the Ministry of Justice.
An extended analysis of the development of this unusual
circumstance is beyond the scope of this article. Briefly,
under Prof. Vékás’ leadership, the draft’s concept was
developed, accepted, published (Official Gazette [Magyar
Közlöny], 2002/15. Volume II) and widely discussed in 2002.
The government approved an adjusted concept in 2003.

Concept
Apart from the many important legal/political goals of the
expert draft (e.g., uniform codex for the law of commerce

i) Regulation of the material land register law in the civil
code: The goals are the compilation of the material,
legal land register questions as part of the property
law, and more coherence regarding the conditions and
consequences of the acquisition of a material right.
ii) Reinforcement of the publicity effect of the land register: This effort concerns the regulation of the publicity
effect (extent, reach) on the one hand, and the abolishment of the priority-based actual ownership structure
in a double sale, the introduction of reservations, and
the reinforcement of the administration of the land
registers on the other.
iii) Judicial management of the land registers: This effort
does not directly concern civil law, but it is a clear
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model and simultaneously means the separation of
farmland and other properties.
These proposed amendments, based on the opinions of
numerous experts, naturally affect the strength of the
agricultural administration relative to the judiciary. So,
despite the government’s acceptance of the concept in
principle, the extent of political consensus that the expert
draft will garner remains an open question.

A gaffe?
For reasons unknown, the Ministry of Justice took over
coordination at the end of 2007. Codification preparations have been running parallel ever since. The text of
the expert draft was published following discussions and
votes that lasted for years. The Ministry of Justice’s pro-

posal was submitted to parliament on 5 June 2008 under
ID number T/5949. The difference between the two drafts
is that the draft law submitted by the Ministry of Justice
took the wishes and suggestions of various interest
groups into account without regard for dogma or the
concept itself. The draft does not contain a new regulation
of the material land register law and does not include a
reorganisation of land register administration.
The draft is now before the Hungarian parliament. It is
unclear how things will develop; a vote has been postponed. Professor Vékás already published his main criticisms in September in the hope that they will be considered. And hope is what remains: hope for a civil code
reform as the historic conclusion of a political change
and the start of a modern, transparent, predictable civil
law era firmly founded on an expert draft proposal.

‚‚

The draft took eight years to prepare, there are now two draft proposals.

Poland: Joint and Several Liability for
Subcontractors Remuneration
PRZEMYSŁAW PIETRZAK

In 20031 the regulations of the Polish Civil Code on building agreements were extended
by including provisions relating to agreements between (general) contractors and subcontractors, as well as between subcontractors and further subcontractors. The new provisions, introduced to provide better protection for subcontractors, resulted in contradictory
interpretations even within the Polish Supreme Court’s decisions. The resolution of 29
April 20082, adopted on the request of the First President of the Supreme Court in order
to resolve discrepancies in jurisprudence, has established a certain amount of order.
Requirement for the employer’s consent
In accordance with the new Art. 6471 § 2, a contractor
must obtain the employer’s consent to conclude an agree1
2

ment with a subcontractor. The employer is deemed to
have consented if, within 14 days of the contractor giving
him the agreement or a draft, together with the relevant
documentation, he has not objected or expressed any

Bill of 14 February 2003 (Dz. U. No. 49, item 408).
III CZP 6/06, LEX No. 369669.
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reservations in writing. This also applies to agreements
between subcontractors and further subcontractors;
however, for such an agreement, the consent of both the
employer and the contractor is required.
Together with the requirement of the employer’s consent
to conclude agreements between contractors and subcontractors, the Polish legislator introduced the principle
of joint and several liability of the employer, together with
the contractor, for payment of remuneration due to the
subcontractor (the employer, contractor and subcontractor are jointly and severally liable for remuneration due to
further subcontractors).

If the employer does not consent

consent for the conclusion of an agreement between the
contractor and subcontractor is only a prerequisite for
the employer’s joint and several liability with the (general)
contractor for the subcontractor’s remuneration; this
consent does not have any bearing on the validity of the
agreement. Justifications for this stance include the fact
that a third party (employer) should not be able to intervene to such a significant extent in the right of freedom of
contracts of other entities. Joint and several liability
should only apply if the employer’s consent must be obtained. Therefore, if there is no consent, there is no joint
and several liability and no other consequences in relation
to the agreement between the (general) contractor and
subcontractor arise. This position was upheld by the
Supreme Court’s resolution of 29 April 2008.

Given these seemingly clear regulations, markedly different stances have been taken as to the meaning of the
employer’s consent for the conclusion of an agreement
with the subcontractor. Initially, most of the authors assumed that, until the employer granted his consent, the
agreement between the contractor and subcontractor
was not legally effective. Such stance seemed to be justified from the point of view of the employer’s interests,
who should not bear liability in respect of subcontractors
on the basis of agreements he did not approve (or did
not object to in writing).

Must both employer and contractor consent?

This view, however, if accepted, would have extremely
disadvantageous consequences for contractors whose
ability to perform the agreement using subcontractors
depended solely on the employer. In a situation where
the employer and the contractor assumed that the
employer’s consent was a prerequisite for an agreement between the contractor and its subcontractor to be
valid, employers on many occasions forced contractors
to introduce various modifications to draft agreements
with subcontractors. This often took place where the employer was a public entity which tried to take into account
“social purposes” and demanded a greater degree of
contractual protection for subcontractors, while forgetting
that such protection comes also at the cost of the given
public entity, which is jointly and severally liable for the
remuneration of the subcontractor.

An employer may be wrong in thinking
he has not consented

Other legal literature on the subject and most of the court
decisions (although there has been a contradictory Supreme Court decision) have concluded that the employer’s

Moreover, the Supreme Court ruled that the employer’s
liability and that of the (general) contractor in the case of
agreements between a (general) contractor’s subcontractor with a further subcontractor, are independent of
each other. Consent granted by one of them only results
in liability for the further subcontractor’s remuneration. It
is not necessary for all the entities which theoretically
could bear joint and several liability, to consent to the
conclusion of the agreement.

Essential differences arose in relation to the issue of
whether the employer’s consent must be granted in writing, as this is the form required for agreements between
contractors and subcontractors (i.e., written, under pain
of nullity). Discrepancies on this issue were present even
in the decisions of the Polish Supreme Court, where
different judges resolved cases differently. And there were
other discrepancies in court rulings on the issue of
whether one can speak of the employer’s consent only
when the agreement/draft between the contractor and
subcontractor has been submitted to the employer.
Because of these divergent court rulings, the First
President of the Polish Supreme Court asked a bench of
seven judges of the court to resolve the discrepancies.
The abovementioned resolution of the Supreme Court
on 29 April 2008 determined that the employer’s consent
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need not be in writing, but that consent may be inferred
from the behaviour of the employer demonstrating this
intention or if the employer has failed to react within 14
days of receipt of the agreement/draft.
The Supreme Court stated that the employer may also
be liable for the subcontractor’s remuneration if the
agreement/draft between the contractor and subcontractor has not been submitted to the employer. Such
submission is only necessary for the purpose of the
interpretation of the employer’s passive behaviour (in
such circumstances, the employer must also be informed
of the purpose for which the documents are submitted).
If, however, the employer actively consents to the
conclusion of the agreement, there are no reasons for

him to be protected by the requirement to observe the
relevant procedure.
Given the above statement of the Supreme Court, an
employer assuming that he does not bear liability for the
subcontractor’s remuneration because the agreement
between his contractors and their subcontractors has
not been presented to him may be wrong. If he knows
about the essential elements of the agreement from other
sources and has behaved in a way which may be construed as consent to the agreement (e.g., participation in
meetings with contractors and subcontractors on the
construction site), the employer may be deemed to have
consented to the agreement.

‚‚

The current jurisprudence of the Supreme Court gives contractors certainty that the
validity of agreements with their subcontractors does not depend on the employer’s
consent. On the other hand, employers must be aware that not only a written declaration
may be treated as consent for subcontracting resulting in the employer’s liability in respect
of subcontractors.

Ukraine: New Construction Opportunities
Thanks to EURO 2012
ILONA ZEKELY / DENYS SYTNYK / IANA KUZMINA

As the European football championship, EURO 2012, is getting closer, the Ukrainian state
is increasing its endeavours to complete all the necessary construction in time and make
Ukraine more attractive to foreign investors.
the basis of UEFA requirements and guarantees from the
Ukrainian government.

The State Preparation Programme
The State Preparation Programme for EURO 2012 was
approved by the Resolution of the Cabinet of Ministers
of Ukraine, dated 22 February 2008, No. 107. This programme consists of 21 tasks to be fulfilled by Ukraine on

New hotel construction and reconstruction and renovation of existing hotels, airports, railway stations, roads,
stadiums and sport centres will only be partially financed
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by state and local budgets. The predicted total amount
for financing of this programme is ca. EUR 18 bln, which
includes: (i) EUR 3 bln from the state budget (16.9% of all
financing), (ii) EUR 1.8 bln from local budgets (9.8% of all
financing) and (iii) EUR 13.2 bln from the private sector
(investors, private funds, etc.; 73.3% of all financing).

Local programmes
Following adoption of the State Preparation Programme,
local authorities (Kyiv, Odessa, Lviv, Donetsk, Dnipropetrovsk, etc.) have adopted local preparation programmes.
Construction in Kyiv

The Kyiv City Council has adopted a list of 39 hotels to
be constructed/reconstructed in Kyiv. According to the
City Programme on Preparation and Holding of the
Final of EURO 2012, approved by Resolution of the Kyiv
City Council, dated 31 January 2008, No. 71/4543, Kyiv
is looking for around USD 2.6 bln in private investments,
the major part of which is to be invested in real estate.
Private financing is envisaged to be used for: (i) construction of major transportation infrastructure, (ii) construction of railway stations, (iii) construction of multistorey parking structures, (iv) construction of cargo and
truck terminals near Kyiv, (v) reconstruction of Kyiv and
Boryspil airports, and (vi) construction of an electric and
heating plant near Kyiv.
Construction in Donetsk

There will be six venues in Donetsk, among them the
Donbass-Arena Stadium, the Olympijsky Regional Sport
Complex, the Olympic stadium, and the Maxi stadium.
These are being constructed/modernised for EURO
2012, although for some of them, investors are still being
sought. Better roads and more European standard hotels
are also a priority in Donetsk.
Construction in Dnipropetrovsk

A wide range of planned construction in Dnipropetrovsk
includes 34 hotels and improvement of the city’s transport system. According to the Dnipropetrovsk City Council, 90% of financing is to come from private investors.
1
2
3
4

Construction in Odessa

Local authorities plan construction of a new sport centre
with a capacity of 32,000 spectators, to be financed
exclusively with private money (the ca. price is EUR
50 mln). They also plan construction of a high-speed northsouth city tram and other developments of the city
electric transport system and road facilities (required
investment, ca. EUR 128 mln), also with private money.
There are numerous targets throughout the biggest cities
of Ukraine which demand large amounts of investment.
All of the EURO 2012 host cities (each of which has more
than one million inhabitants and developed industries) are
seeking private investments, offering ideal possibilities to
develop business, open new long-range markets, create
new vacancies, and cooperate with Ukrainian and international industry, finance, consulting, legal and other firms.

Legal investment mechanisms
Apart from the typical ways for investors to participate in
the construction projects planned by the state for EURO
2012, such as acquisition of shares in SPVs and debt
financing, investors might opt for other, less common
schemes, such as conclusion of joint venture agreements
or concession arrangements with the state.
Joint activity through partnership is regulated in the Civil
Code of Ukraine. A large number of court rulings in the last
years have contributed greatly to further clarification of
the joint activity mechanism as a legal institution and to the
interpretation of corresponding provisions of the Civil Code.
Apart from the general legislation on protection of foreign
investments (the Law of Ukraine on Investment Activity1,
the Law of Ukraine on Protection of Foreign Investments
in Ukraine2), specific legislation regulates concessions
with participation of the state (the Law of Ukraine on
Concessions, the Law of Ukraine on Concessions3 for
Construction and Exploitation of Highways4).
In order to participate in a concession with the state, a
foreign investor must win a tender conducted pursuant

Law of Ukraine “On Investment Activity”, 18 August 1991, No. 1560 XII.
Law of Ukraine “On Protection of Foreign Investments in Ukraine”, 10 August 1991, No. 1540a XII.
Law of Ukraine “On Concessions”, 16 July 1999, No. 997 XIV.
Law of Ukraine “On Concessions for Construction and Exploitation of Highways”, 14 December 1999, No. 1286 XIV.
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to the Regulation on Holding Concession Tenders and
Conclusion of Concession Agreements for Objects in
State and Communal Ownership Granted a Concession5.
The types of business activity where a concession agreement would be suitable include:
•
•
•
•
•
•
•
•
•

water supply, sewage
public city transport service
garbage collection and utilisation
heating supply
building and exploitation of highways, road facilities,
other road constructions
construction and exploitation of airports
construction and exploitation of cargo and passenger
seaports
telecommunication services
postal services

•
•
•
•
•
•
•

natural gas transportation and distribution
electric energy production and transportation
catering
residential construction
housing and maintenance of residential constructions;
communal parking services
construction and operation of hotels, tourist complexes,
camping and other tourist facilities

State authorities are entitled to lease out plots of land to
investors for a term not longer than the term of the
concession agreement.
A draft Law on Public Private Partnerships was adopted
by the Cabinet of Ministers of Ukraine and forwarded to
the Ukrainian Parliament for further consideration on
17 September 2008.

‚‚

Preparation for EURO 2012 requires that the state create most favourable conditions for
foreign investors willing to participate in infrastructural projects.

Property Charge in Slovenia –
Expected Success Never Arrived
ANA FILIPOV

In 2002 Slovenia introduced the property charge as a material right following the German
and Swiss models. The expectation that it would find general acceptance, mainly because
of its non-accessory nature and its easy transferability, has not materialised.
According to the district court in Ljubljana, only one property charge certificate was issued per year in 2004 and
2005, seven in 2007 and (through August) three in 2008.
At the court in Koper only 13 property charge certificates
have been issued.
5

What is a property charge?
A property charge is the right to demand payment on the
value of the property from creditors with a lesser rank for
a certain amount of cash. Payment may not be conditional.

Regulation approved by the Resolution of the Cabinet of Ministers of Ukraine, 12 April 2000, No. 642.

123

Roadmap_106_129_6OK.indd Abs1:123

05.03.2009 13:26:15 Uhr

PRACTICE GROUP REAL ESTATE

The property charge results from a one-sided legal
transaction involving a notarial deed, an entry into the
land register and the issuing of a property charge
certificate. The founder is usually the owner of the property. If the property owner approves, this role may be
transferred to a mortgage creditor, which converts its
mortgages into one or more property charges. Following
a valid entry of the property charge into the land register,
the land register’s court will issue the founder with a
certificate. The certificate may be transferred by endorsement and is also an enforceable title.

Advantages and disadvantages of the
property charge
The advantages of the property charge lie in its nonaccessory nature (it exists independently of the existing
demands, secured by the property charge; it can be
founded before the creation of a demand) and its simple
transferability (it is transferred with its certificate and can
be hypothecated; entry into the land register is not
necessary for hypothecation or transfer). The property
charge can be based on the entire property or on just
one part of the property.
Disadvantages are created especially for low-ranking
mortgage creditors because the property charge does

not automatically expire when the secured demand has
been met. It can also serve as a security for a new demand. Moreover, a creditor with a higher rank can convert
the mortgage into a property charge with the permission
of the owner. The permission of other creditors with the
same or lesser rank is not necessary. Rising up the ranks
can thereby be prevented.

Outlook
Although the property charge has become more popular
than mortgages in Germany, this is not to be expected
in Slovenia. The reasons for this are: an incomplete land
register (property charge can only be issued for land that
is entered in the land register), a backlog of work in
various courts (the property charge is valid as a security
only after a court issues the property charge certificate),
and that the population is largely ignorant of the fact that
a property charge certificate can be issued in advance.
Also, banks are not showing a particular interest in this
type of security.
Due to the many advantages this type of security offers,
and the relatively easy justification process, this is
astonishing. Thus, although the use of property charges
is on the rise, their popularity is still lower than it could or
should be.

‚‚

The property charge can be founded on the entire property or on just one ideal part of
the property.
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Can EU Citizens Acquire Real Estate in Bulgaria?
RADINA ZHELYAZKOVA

In principle, foreign acquisition of land and structures is possible in Bulgaria. The Bulgarian
Constitution stipulates that foreign individuals and legal entities may acquire ownership of
land under the conditions resulting from the accession of the Republic of Bulgaria to the
EU, under international agreements and by way of legal succession.

The EU accession agreement contains restrictions on
the acquisition of land by EU/EEA citizens who do not
reside permanently in Bulgaria. EU/EEA citizens who
reside legally and permanently in Bulgaria as of 1 January
2007 are treated as Bulgarian citizens and may thus
acquire land in Bulgaria.
EU/EEA citizens who do not reside permanently in Bulgaria may acquire land only as of 1 January 2012, on the
basis of the transitional provisions.

Residency
According to the Act on Entry, Residence in and Departure from the Republic of Bulgaria of European Union
Citizens and Members of Their Families1, EU/EEA citizens
may lawfully reside in Bulgaria as follows:
• For a period of three months from entry into the country,
no registration required.
• As long-term residents (for a particular duration) after
the expiry of the three-month period, registration
required.
• As permanent residents. A permanent residence certificate (unlimited duration) may be obtained after expiry
of a five-year residence period.
EU/EEA citizens having a permanent residence certificate
are treated as Bulgarian citizens when acquiring land. In
all other cases, Bulgarian legislative restrictions remain in
force.
1

Permanent residency
A foreigner (EU citizen or not) may obtain a permanent
residence certificate in the following cases:
• he is of Bulgarian nationality;
• he has been married for at least five years to a foreigner
who is a permanent resident in Bulgaria;
• he is an unmarried child (below 18 years old) of a
foreigner who is a permanent resident in Bulgaria;
• he is a parent of a Bulgarian citizen and provides that
citizen with alimony due under the law and, in cases of
recognition or adoption, after the expiration of three
years from the recognition or adoption;
• he has legally resided in Bulgaria for the preceding five
years without interruption; legal residence, only half of
the residency period shall be counted;
• he has invested at least USD 500,000 in Bulgaria in
compliance with legally established terms and procedures;
• he is not of Bulgarian origin, was born on the territory
of Bulgaria, has lost his Bulgarian citizenship pursuant
to emigrant treaties or his own will, and wishes to settle
permanently in Bulgaria;
• he has entered, stayed, or was born in Bulgaria prior to
27 December 1998 and has a foreign parent who is
married to a Bulgarian citizen;
• he is a member of the family of a Bulgarian citizen and
has resided on the territory of Bulgaria for the preceding five years without interruption;
• he is a foreigner who has contributed to the social and

State Gazette No. 80/ 3. October 2006.
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economic areas, national security, science, technology,
culture, or sport of Bulgaria;
• cases falling under the Asylum and Refugees Act.
Additionally, an EU citizen (and family members) may receive a permanent residence certificate if he has resided
in Bulgaria for five years without interruption and complies
with at least one of the following conditions:
• he has been working during the last year ending on the
date of the termination of his contract as an employee
or self-employed, has reached pension age or there
are grounds for early retirement, and he has resided in
Bulgaria for more than three years without interruption;
• he is employed or self-employed and is not working
due to permanently decreased working capacity and
has resided in Bulgaria for more than two years without interruption;
• he is employed or self-employed and is incapacitated
to work as a result of a labour accident or occupational
disease;
• he is employed or self-employed, has resided in
Bulgaria for three years without interruption, and is
working in another Member State while preserving his
place of residence in Bulgaria and returns at least once
a week to it.

Non-permanent residency
EU/EEA citizens who are not permanent residents in
Bulgaria may not acquire land now. They can acquire
land only after 2012. This, however, is not a barrier to the
acquisition of other type of real estate (buildings, apart-

ments, offices or shops) by EU/EEA citizens. In practice,
upon acquisition of such real estate, EU/EEA citizens are
required to submit to the notary only their passport or
identity card to verify their identity.

Acquisition of agricultural land,
forests and forest land
The acquisition of agricultural land, forests, and forest
land is prohibited for a period of seven years, which
means that the EU/EEA citizens (whether permanent
residents in Bulgaria or not) may acquire such land only
as of 1 January 2014. This restriction does not apply to
EU/EAA citizens who are self-employed, legally registered as agricultural producers, and are willing to permanently settle in Bulgaria.

Practice
Research of the notary practice reveals that cases where
EU/EEA citizens have acquired land after 1 January 2007
are not common in Bulgaria. Thus, before acquiring land,
EU/EEA citizens should check that the notary is ready to
certify the acquisition of the land and the Real Estate
Register is willing to register the transaction.
Irrespective of the adopted terms and restrictions, Bulgaria is entitled to review these transitional measures in
the third year following accession, i.e., in 2010. The
European Commission will submit a report to the European Council for this purpose. Upon a proposal by the
Commission, the Council may unanimously resolve to
shorten or cancel the transitional period.

‚‚

EU/EEA citizens who do not have permanent residency in Bulgaria are restricted from
acquiring land in Bulgaria. EU/EEA citizens who reside permanently in Bulgaria as of 1
January 2007 are treated as Bulgarian citizens and may acquire land in Bulgaria without
any restrictions.
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Serbia: The Special Role of
Joint Venture Agreements
SLAVEN MORAVČEVIĆ & MILAN DAKIĆ

Joint ventures have gained special significance for project development in Serbia. The
necessity to unite three resources (real estate, capital, knowledge) of various parties for
the creation of a joint project may exist in respect of private investors as well as in the public sector.
Due to the particularities of Serbian law, joint ventures,
i.e., “co-investments” have taken on an additional meaning in Serbia. Co-investment has developed into a model
that enables real estate project developments where
strict legal requirements delay, hinder or even preclude
the transfer of rights to real estate.

Special use of co-investments
As a result of nationalisation, the appeal to public interests and state intervention in the private sector, a significant amount of land in Serbia has been nationalised.
Even today, the lion’s share of land attractive to investors
is state-owned, to which natural and legal persons may
be granted a right of use.
Through a legislative reform in 2003 (the LPC), the Republic of Serbia amended the concept of the right of use
to state-owned land and excluded the possibility of
granting new rights of use. Instead, a “long-term lease”
concept, to be awarded by public auction was introduced. Existing rights of use to constructible land can be
trans-ferred exclusively as ancillary rights along with the
transfer of the object constructed there on. This means
that a vacant plot of land encumbered with a right of use
is, with one exception, not transferable. The fact that land
under the right of use regime can not be transferred has
significantly limited investment opportunities in Serbia.
The problem of non-transferability of rights to real estate
has not been solved by the long-term lease on the
building land. Namely, under the new regime, real estate
developers can not acquire land to which another person
holds a right of long-term lease, and therefore cannot

independently pursue real estate projects. The only
answer is co-investment.
The LPC designates the investor as the holder of a right
(owner, holder of the right of use and holder of the longterm lease). For this reason, when determining the content of an agreement, it should be kept in mind that the
holder of a right is designated as the “investor” and the
potential real estate developer is designated as the “coinvestor”. An investor who wishes to transfer a part of the
rights to the real estate to the co-investor concludes a
co-investment agreement with the co-investor. The value
of the real estate under the regime of the right of use or
long-term lease is determined in the co-investment
agreement. This value corresponds to the contribution to
the joint project investment. If the investor wants to
withdraw from the project, he can, in the next phase,
transfer his stake in the project to the co-investor by an
annex to the co-investment agreement, and give the coinvestor approval to complete the project and ownership
of future projects. In this way, the co-investor can, through
the concept of co-investment, independently develop a
real estate project.
The greatest difficulty in applying the co-investment model is the fact that registration of a newly erected structure
in the public registers requires cooperation with the investor. All permits and other supporting documen-tation
for construction of the structure must be in the investor‘s
name, since he is the sole holder of the right to the real
estate. Therefore, in practice, the concept of co-investment may be accomplished via a power of attorney from
the investor authorising the co-investor to take all
necessary actions for construction and registration of the
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structure in favour of the co-investor. After completion of
the project, each co-investor can register its (co-)
ownership right to the object in the public register. This
also applies should the investor withdraw from the
project.
Given that the LPC does not provide satisfactory solutions, amendments and supplements are planned,
which will enter into force in 2009. However, since the
proposed legislative changes will not solve the issue of
transferability of the right of use and long-term lease, the
concept of co-investment will live on.

Private and public joint financing
The concept of co-investment can also be based on
collaboration between natural persons and the state and
is, even today, still being applied in this sector.
In principle, great freedom exists concerning the contractual structure for the co-investment concept. However, co-investments in the public sector are subject to
additional restrictions.

Any procurement of goods and services or transfer of
building rights by the public sector (state authorities and
organisations, institutions, budget beneficiaries, public
enterprises, etc.) is subject to a public tender procedure. This means that participation by the public sector
in any co-investment can only be realised through a
public tender in an open bidding procedure and, exceptionally, in restrictive procedures or through separate
negotiations. The fact that co-investment is realised
through a public procurement procedure restricts private
investors’ possibilities to influence the content of the coinvestment because such content must be predetermined by the public sector representatives in a competitive
procedure for co-investment.
Additional limitations are included in the “Law on assets
in the ownership of the Republic of Serbia”. Building on,
encumbering or disposing of property used by the public
sector requires the approval of the competent authorities.
Therefore, in the public sector a co-investment agreement can only be validly concluded with the competent
authority‘s consent. Furthermore, consent from the competent authorities is necessary for securing financing
through a mortgage on the object. This results in the involvement of various parties in the process.

‚‚

For plots of land which are encumbered with a right of use or a right of long-term
lease, co-investment can be a solution for project developers. Given that the contemplated legal reform does not provide any improvement of transferability of rights, such as the
encumbrance of real estate, co-investing will not lose its importance any time soon.
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EU: Public Procurement Law –
Everything Remains Changed
JOHANNES STALZER

2009 is shaping up to be quite a challenging year for the European procurement market due
to the pioneering improvements introduced by the European Commission and the European
Court of Justice in 2008. We can safely conclude that 2008 has left its mark on the development of European procurement law, and many issues and questions are still to be clarified.
Fight for your right
… could be the motto to sum up the major developments
introduced by the new Remedies Directive 2007/66/EC1
to improve the effectiveness of review procedures
concerning the awarding of public interests. Up to now
the review procedures and the efficiency of precontractual reviews varied considerably from one Member
State to the other. In the new Member States in particular,
remedial procedures in procurement matters were treated
with a degree of uncertainty. The new Directive has
introduced standardised review procedures to ensure a
higher degree of efficiency.
With the aim of preventing a “race to signature” after a
contract is awarded and giving unsuccessful tenderers
time to assess the decision and initiate a review procedure,
the Directive requires that public authorities observe a
10-day “standstill” period after awarding a procurement
contract but before actually concluding a public contract.
Otherwise, the national courts may declare the contract
void under certain circumstances.
Furthermore, the Directive seeks to combat the illegal
direct awarding of public contracts which, in the view of
1

the Commission, is the most serious infringement of EU
public procurement law. The tool to achieve this goal is
enabling national courts to declare contracts awarded in
this manner invalid as well.
However, the lack of clarity and consistency in the
provisions regarding the “standstill” period and the invalidity of contracts, as well as the brevity of the provisions
of the Directive, allows for a lot of flexibility in the national
legislation. Only time will tell whether the Directive meets
its purpose and the national review authorities follow the
spirit of the European Commission –i.e., 2010, when all
Member States will have implemented the new Directive
and all national authorities will have introduced the
corresponding national review provisions.

The rules of the game
The definition of Institutionalised Public Private Partnerships (IPPPs) was clarified by the Commission Interpretative Communications on IPPPs in February 2008.
Even though the Communication is not a legislative tool,
this clarification of the Commission’s position was very
welcome, especially given the lack of clarity in this area.
In the Communication the Commission stated that an

OJ L 2007/335, 31.
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IPPP is a co-operation between public and private parties
involving the establishment of a mixed capital entity which
performs public contracts or concessions. Apart from
the contribution of capital or other assets, the private
input to the IPPPs consists of active participation in the
performance of the contracts awarded to the public
entity.
However, a simple capital contribution does not constitute
an IPPP. Irrespective of how the IPPP is set up, Community law requires a contracting authority to follow a fair
and transparent procedure, either when selecting the
private partner who is supposed to participate in the
IPPP or when awarding the public contract. The Commission clearly stated that a double tendering procedure is
not considered practical. The Commission further
highlighted that the so-called “in-house-exemption” does
not apply to IPPPs. Since the public-private entity (even
if the public authority holds a majority shareholding) has
to be qualified as an economic operator, the rules of
public procurement must be respected when awarding
contracts or concessions (unless these were already
subject to a procurement procedure) to IPPPs.
Therefore, it is strongly recommended to draft the original
notice for invitation or the tender documents for the
establishment of the IPPP in such a manner that
amending the conditions of the IPPP is possible at a later
stage. The relevant rules of incorporating such amendments should also be included in the notice of invitation
or the tender documents. Otherwise, once the concession or contract is awarded to the IPPP, any future
contractual or factual amendment might require a new
tender procedure.

To renegotiate or not to renegotiate
…that is the question, and the European Court of Justice
(ECJ) did, for the first time, provide some answers regarding existing and ongoing public contracts in its decision
Pressetext/Nachrichtenagentur (Case C-454/06). The
ECJ gave direct and detailed guidance as to the circumstances where changes of an existing public contract
would require a new contract award and the conducting
of a new public procurement procedure. This decision
addresses an important issue as parties to ongoing longterm public contracts frequently intend to adapt the
terms and provisions of the contract to changes in economical or factual circumstances. In Pressetext/Nachrichtenagentur the ECJ held that changes to a contract
will not necessarily trigger the procurement regime as the
terms “awarding” and “awarded” in the Directives must
be interpreted as not covering an adjustment of an initial
agreement to accommodate changed external circumstances. However, the ECJ made clear that certain
amendments “might well infringe the principles of transparency and equal treatment as between tenderers”. The
question is whether there is an amendment to the
essential conditions of the initial agreement.
Therefore, it is strongly advisable to act with due caution
when amendments of the contractual provisions directly
or indirectly affect the essential terms of the contract.
Generally speaking, the following changes may require a
new public procurement procedure: (i) the economical
balance of the contract (especially amendments influencing the contract price), (ii) the scope of the contract or (iii)
the conditions of the initial award procedure and amendments thereof.

‚‚

The lack of clarity and consistency in the provisions regarding the standstill period
and the invalidity of contracts, as well as the brevity of the provisions of the Directive,
allows for considerable flexibility in the national legislation.
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EU: A New Emission Trading System
Starting in 2013
BERND RAJAL

In January 2008, the European Commission adopted a proposal designed to amend the
current EU Emission Trading System (ETS) starting with the third trading period (2013). Whereas
the original proposal establishes the general end of the free allocation of allowances, the
Commission’s revised proposal (December 2008) provides substantial exceptions to this rule.
CEE countries and their industries might benefit from these exceptions; however, the new ETS
will be a great challenge for the whole energy sector.
The starting position of ETS
The ETS, which started in 2005, is designed as a “cap
and trade” system, i.e. the overall level of emissions will
be capped on a step-by-step basis until 2020 while
market participants can buy and trade allowances as
they require (within the emission limits).
The first (2005-2007) and second (2008-2012) trading
periods are/were characterised by the issuance of free
allowances, i.e. Member States gave free allowances to
both electricity and industrial operations.
The Commission’s proposal to amend the ETS provides
for substantial changes. For instance, as of 2013, allowances will no longer be given for free but will instead be
auctioned. This new rule might put pressure on the
existing carbon market (depending on the developments
of the economy in light of the current financial crisis). CEE
countries are particularly concerned by this new rule as
their electricity and industry sectors are highly dependent
on fossil fuels. In December 2008, the Commission
released a revised proposal providing several exceptions
to this general rule.

No more free allowances
As of 2013, no more free allowances will be given to
electricity generators. Member States who fulfil certain
criteria (relating to the interconnectivity of their electricity
grid or their share of fossil fuels in electricity production,
and GDP per capita in relation to the EU-27 average)

have the option to temporarily deviate from this rule with
respect to existing power plants (plants that are operational or under construction by the end 2008). This
exception might be applicable in large parts of CEE and
would definitely represent a major easement for existing
power plants. However, the political conditions that the
Member States need to fulfil in order to be entitled to the
opt-out still have to be negotiated.

No immediate stop of free allocation
for non-electricity sectors
In contrast to the original proposal of the Commission,
free allocations will not be stopped immediately for nonelectricity sectors as of 2013. Free allocations shall be
gradually phased out, with Member States agreeing to
start at 20% auctioning in 2013, increasing to 70%
auctioning in 2020. In addition, even broader exceptions
shall be granted to installations in sectors that are found
to be exposed to a significant risk of “carbon leakage”
(i.e. relocation of greenhouse gas emitting activities from
the EU to third countries, thereby increasing global
emissions). These sectors still have to be determined,
though a decision is expected by 31 December 2009.

“Small” combustion installations
are not concerned by the revised ETS
According to the original proposal of the Commission,
Member States have the right to exclude from the
Community scheme combustion installations which have a
rated thermal input below 25 MW, provided that they do
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not emit more than 10,000 tonnes of CO2 per year and
that they are subject to measures that will achieve an
equivalent contribution to emission reductions. The Commission’s revised proposal now provides an opting-out
for all small installations, whether they are subject to
these measures or not. Moreover, the emission threshold
has been raised from 10,000 to 25,000 tonnes of CO2 per
year. And the capacity threshold that combustion installa-

tions have to fulfil has been raised from 25 MW to 35 MW.

Conclusion
The revised ETS will result in a general cessation of the
issuance of free allowances to operations. However,
there will be several exceptions to this general rule from
which CEE installations in particular might benefit.

‚‚

As of 2013, no more free allowances will be given to operations. But Member States
who fulfil certain criteria have the option to temporarily deviate from this rule. CEE installations in particular might benefit from this option.

EU: Juggling Whistleblowing
and Data Protection
GÜNTHER LEISSLER

The Sarbanes Oxley Act is a US federal law which was enacted in 2002 in response to several
major accounting scandals in the US (e.g., Enron and WorldCom). It requires US companies
and foreign companies listed on the US stock exchange to implement so-called “whistleblowing” systems in order to prevent accounting related misconduct, such as bribery and
financial crime. Since then, US and non-US companies listed in the US increasingly feel a need
to implement such systems also in their European subsidiaries. When doing so, labour and
data protection laws must be observed, and some awareness training is also a good idea.
Why whistleblowing?
Because your company is listed in the US; therefore, the
Sarbanes Oxley Act requires it to implement an adequate
whistleblowing system, and not only in the US but also in
its European subsidiaries. Even if your company is not
listed in the US you might consider a whistleblowing
system to be an effective tool in preventing internal

misconduct. After all, employees often know better than
anyone else if there are suspicious activities going on
inside your company.

What exactly is whistleblowing?
It is an internal control system designed to report misconduct to a superior or an external contact person,
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frequently followed by appropriate investigative proceedings. As such systems can take various shapes, it is
important to know that the European Art 29 Data Protection Working Party released a working paper in order to
instruct European companies on the proper implementation of whistleblowing systems without violating their
local data protection laws.

What is crucial about the implementation
of a whistleblowing hotline?
The most important thing is to design a whistleblowing
system that is both effective and complies with local data
protection law. In this respect, certain key decisions must
be made, such as whether the system should allow for
anonymous reporting. Frequently, the system to be
implemented in the European subsidiary will be provided
by the US-based company. The employees of the
European subsidiary should be instructed on the scope
of the system and correct reporting via the hotline. It is
vital to give the employees clear instructions on what is
appropriate for reporting via the hotline and what is not.
A whistleblowing hotline typically is designed for reporting
serious misdeeds, such as embezzlement or fraud, not
relatively minor complaints such as about the air
conditioning not working properly or a colleague not
showing up at a meeting on time.

Employees might not be very enthusiastic
That’s right, and they are often rather sceptic. But, as
stated, in most scenarios the parent company is obliged
by the Sarbanes Oxley Act to implement the whistleblowing system. On the other hand, a whistleblowing
system can help employees deal with conflicting emotions

when they become aware of suspicious activities as it
gives them a place to turn to and a system for reacting
properly.
To protect reporting employees from unfair sanctions and
affected employees from unjustified allegations, a whistleblowing system must provide adequate measures to
keep the identity of the reporting employee and the affected employee confidential. In addition, reporting procedures and any investigations arising there from must be
clearly defined and designed to ensure that the affected
employee has a chance to defend himself. Finally, in most
European countries, implementation of a whistleblowing
system will require consent from the works council.

That sounds like a lot of red tape
And it is. In addition to consent from the works council,
in most European countries, approval of the local data
protection authority must also be obtained. Such approval
proceedings can be tedious. In Austria, for instance, the
Data Protection Commission recently approved a whistleblowing system for the first time. The approval proceedings took more than five months.

Thinking about running the system
without telling the authorities?
This is not recommended. For example, an employee
who gets dismissed or passed over for a promotion
could turn to the local data protection authority if he feels
it happened as a result of a report via the whistleblowing
hotline. In other words, once the employees know about
the system, it is only a question of time before the local
data protection authority knows about it as well.

‚‚

Whistleblowing hotlines will change the world of employment – let´s make sure it is in
the right direction.
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Josef Schwaiger
1962
Born in Linz, Austria
1982 – 88
Studied at the Academy for Music and Performing Arts ›Mozarteum‹, Salzburg, Austria
Lives and works in Vienna
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State Scholarship
1988
Award from the Ministry of Science and Research
Exhibitions
1. Individual exhibitions
2007
myopic, Landesgalerie Linz
2006
collected, Museum Stift Admont
2004
waterworld II, ›republic‹, Salzburg
2003
reset, Kunsthalle Saalfelden
Josef Schwaiger, Galerie Erhard Witzel, Wiesbaden
2002
cmykog\morph, Künstlerhaus, Salzburger Kunstverein [with Gottfried Fellner]
2000
pfft, Kunstforum Hallein
barcode, Neue Galerie Graz
Josef Schwaiger, Galerie 422, Gmunden
2. Group exhibitions
2008
Georg-Eisler-Preis 2008, Bank Austria Kunst Forum
10 Jahre, Galerie 422, Gmunden
2007
Luft, Schlossgalerie Mondsee
2006
Artothek, Berlaymont Building, Brussels
2005
across, Tiroler Landesmuseum Ferdinandeum, Innsbruck
neu!, Niederösterreichisches Landesmuseum, St. Pölten
2004
New acquisitions / from the Collection, Lentos – Art Museum Linz
2003
Malerei ( … von den Rändern her), Rupertinum, Salzburg
Paradies, Black Dragon Society, Salzburg
2002
open, opening exhibition of the Niederösterreichischen Landesmuseums, St. Pölten
current settings, Kunstforum Hallein
2001
raum:malerei, OÖ Landesgalerie, Linz
Milk from the ultrablue Flow, Zacheta Galerie, Warsaw and City Gallery, Prague
2000
Chile : Austria, Museo de Bellas Artes, Santiago, Chile
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Blasen, (Schäume, Globen), 2005
Acrylic Resin and Pigment on Canvas
172 x 140 cm

(Blasen, Schäume), Globen, 2005
Acrylic Resin and Pigment on Canvas
172 x 140 cm

Spirit (I), 2004
Acrylic Resin and Pigment on Canvas
200 x 180 cm

Out (Into), 2008
Acrylic Resin and Pigment on Canvas
172 x 140 cm

Untitled, 2005
Acrylic Resin and Pigment on Canvas
172 x 140 cm

2046, 2006
Acrylic Resin and Pigment on Canvas
172 x 140 cm

topsy turvey, 2002
Acrylic Resin and Pigment on Canvas
200 x 180 cm

Disruption (III), 2004
Acrylic Resin and Pigment on Canvas
200 x 180 cm

mo‘wood, 2006
Acrylic Resin and Pigment on Canvas
200 x 180 cm
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Austria: A-1010 Wien, Tuchlauben 17, T: +43 1 534 37 - 0, F: +43 1 534 37 6100, E: office@schoenherr.at
Belgium: B-1000 Bruxelles, Avenue de Cortenbergh 52, T: +32 2 743 40 40, F: +32 2 743 40 49, E: office@schoenherr.be
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Czech Republic: CZ-110 00 Praha 1, nám. Republiky 1079/1a, T: +420 225 996 500, F: +420 225 996 555, office@
schoenherr.cz
Hungary: H-1024 Budapest, Buday László utca 12., T: +36 1 345 45 35, F: +36 1 345 45 43, E: office@schoenherr.hu
Poland: PL-00-120 Warszawa, ul. Złota 59, T: +48 22 222 42 00, F: +48 22 222 42 99, office@schoenherr.pl
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Serbia: Moravčević Vojnović Zdravković oad in cooperation with Schoenherr, SRB-11000 Beograd, Francuska 27, T:
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In all jurisdictions, Schoenherr’s operations (including cooperation with independent attorneys) are in compliance with
relevant law and other rules and regulations, in particular rules of professional conduct.
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